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OBJECTIONS 

[LEGAL  AND  PRACTICAL] 

TO   OUR 

NATIONAL  CURRENCY  SYSTEM 


OLD  UNITED   STATES  BANKS. 

AT  and  before  the  time  of  the  adoption  of  the  Constitution,  the 
circulating  medium  of  this  country  consisted  of  coins  produced  by 
mints  of  foreign  countries,  and  of  the  notes  of  three  banking 
institutions. 

Only  three  such  banks  then  existed,  one  at  Philadelphia,  one  at 
New  York,  and  one  at  Boston.  The  amount  or  aggregate  capital 
of  these  three  banks  was  $1,650,000. 

The  control  of  the  currency  was,  of  course,  lodged  in  the  people 
of  the  respective  States.  Soon  after  the  adoption  of  the  Consti- 
tution the  relation  of  the  Federal  government  to  the  currency 
become  one  of  the  chief  subjects  of  political  discussion  and  con- 
troversy, and  so  continued  for  a  period  of  more  than  fifty  years. 
During  most  of  that  time  the  two  great  political  parties  were  at 
issue  with  each  other  upon  the  question  of  a  National  Bank 
chartered  by  the  United  States.  The  discussion  first  turned 
upon  the  point  whether  or  not  the  power  of  creating  such  an 


institution  was  vested  in  Congress  by  the  Constitution.  The 
cabinet  of  General  Washington  was  divided  upon  this  question 
on  party  lines,  Hamilton  and  Knox  being  in  favor  of  the  power 
while  Jefferson  and  Randolph  were  against  it.  General  Wash- 
ington, following  the  guidance  of  Hamilton,  approved  the  Act  of 
Congress  chartering  the  bank  February  25,  1791. 

By  that  Act  (Section  10)  the  bills  or  notes  of  the  bank,  payable 
on  demand  in  gold  and  silver  coin,  were  made  "  receivable  in  all 
payments  to  the  United  States."  This  charter  expired  in  1811. 
A  second  bill  for  creating  a  National  Bank  was  passed  by 
Congress  during  President  Madison's  second  term  of  office,  but 
it  was  vetoed  by  him.  Another  bill,  however,  passed  in  1816, 
for  creating  a  National  Bank,  received  his  approval,  and  by  this 
Act  the  notes  of  the  bank  were  made  receivable  in  all  payments 
to  the  United  States,  as  in  case  of  the  first  U.  S.  Bank. 

It  was  also  provided  by  this  Act  (Section  17)  "that  the 
said  corporation  shall  not  at  any  time  suspend  or  refuse  payment 
in  gold  and  silver  of  any  of  its  notes,  bills,  or  obligations,  nor 
of  any  moneys  received  upon  deposit  in  said  bank."  The 
capital  stock  of  this  bank  was  135,000,000,  one-fifth  of  which 
was  taken  or  subscribed  for  by  the  United  States.  In  consid- 
eration of  this  charter  and  subscription,  the  United  States  were 
to  be  paid  by  the  bank  the  sum  of  $1,500,000,  in  three  equal 
installments  of  1500,000  each. 

This  second  charter  expired  in  1836.  Three  other  bills  char- 
tering a  National  Bank  were  subsequently  passed  by  Congress, 
all  of  which  were  vetoed  on  the  ground  of  their  alleged  uncon- 
stitutionally, the  first  veto  coming  from  President  Jackson  in 
July.  1832,  and  the  two  others  from  President  Tyler  in  August 


and  September,  1841.  The  constitutionality  of  the  second  bank 
charter  had  been  sustained  by  the  Supreme  Court  (1819)  when 
that  question  arose  incidentally  in  the  case  of  McCulloch  v. 
Maryland  (4  Wheat.  316).  That  decision  in  favor  of  the 
charter  appears  to  rest  chiefly,  if  not  wholly,  upon  the  ground 
that  the  bank  was  a  suitable  instrument  for  enabling  the  govern- 
ment to  conduct  its  fiscal  operations,  meaning  (as  we  suppose) 
the  collection  and  disbursement  of  its  revenues,  and  not  as 
showing  the  legality  of  an  exercise  by  the  United  States  of  any 
general  power  or  control  over  the  currency. 

In  1846  the  United  States  cut  adrift  from  the  banks  then 
existing  and  adopted  the  policy  of  collecting  and  disbursing  its 
own  revenues  in  gold  and  silver  through  its  own  officers,  thereby 
recognizing  gold  and  silver  as  the  only  lawful  money.  This 
policy  was  embodied  in  the  measure  called  the  Independent 
Treasury  Act,  which  was  not  altered  by  legislation  until  the  out- 
break of  the  Civil  War. 

The  only  other  instance  in  which  the  Federal  government, 
prior  to  1861,  authorized  the  creation  of  a  paper  currency,  was 
during  the  war  of  1812,  when,  in  anticipation  of  the  revenues,  it 
authorized  the  issue  of  interest-bearing  Treasury  notes,  and  made 
them  receivable  in  payment  of  all  dues  to  the  government. 
These  notes  were  not  made  or  declared  to  be  legal  tender,  though 
they  were  intended  to  circulate  as  money  by  common  consent, 
and  did  so  circulate  for  a  time. 

During  the  war  of  1812  the  government  was  greatly  cramped 
for  want  of  the  necessary  funds  for  carrying  it  on ;  but  it  does 
not,  however,  seem  to  have  occurred  to  Congress  at  that  time  that 
it  was  in  its  legitimate  power  to  resort  to  what  is  now  known  as 
the  legal  tender  or  fiat  money  process. 


II. 

THE    FIRST   SEVENTY  YEARS    OF   CURRENCY. 

FROM  the  foregoing  statement,  if  correct,  it  seems  that  during 
the  first  seventy  years  of  our  national  existence  the  United 
States  never  asserted  or  claimed  any  right  to  exercise  a  control 
over  the  currency,  except  such  as  was  involved  in  the  exercise  of 
the  right  of  coinage. 

Let  us  inquire  what  is  embraced  or  intended  to  be  embraced 
in  that  clause  of  the  Constitution  which  confers  on  Congress  the 
power  to  "  coin  money,  regulate  the  value  thereof,  and  of  foreign 
coin." 

The  Articles  of  Confederation  had  provided  that  "  the  United 
States  .  .  .  shall  .  .  .  have  the  sole  and  exclusive  right  and 
power  of  regulating  the  alloy  and  value  of  coin  struck  by  their 
own  authority  or  by  that  of  the  respective  States." 

The  Congress  of  the  Confederation  voted  to  establish  a  mint  of 
its  own,  and  passed  a  coinage  Act,  but  proceeded  no  further. 

At  the  first  Congress  under  the  Constitution  an  Act  was  passed 
for  establishing  a  mint  and  regulating  the  coins  of  the  United 
States.  This  coinage  Act  was  framed  in  accordance  with  sugges- 
tions in  a  report  of  Alexander  Hamilton,  the  Secretary  of  the 
Treasury,  to  whom  application  had  been  made  by  resolution  of 
the  House  of  Representatives. 

By  this  Act  the  silver  contained  in  the  Spanish  silver  dollar, 
a  coin  then  current  and  in  common  use,  and  containing  371^ 
grains  of  pure  silver,  was  adopted  as  the  monetary  unit  or 
measure  of  value.  The  coinage  act  therefore  made  no  change 


whatever  in  its  monetary  value.  An  equal  value  was  assigned  to 
coins  made  of  gold,  whose  weight  was  one  fifteenth  as  much  as 
that  of  the  silver  dollar.  This  valuation  of  both  the  metals  in 
the  form  of  coins  was  as  to  silver  its  then  current  value  as 
bullion,  and  as  to  gold  it  was  supposed  to  be  in  conformity  with 
its  commercial  value  at  the  time,  and  was  not  in  the  least  degree 
arbitrary.  Mr.  Hamilton,  in  his  discussion  of  this  matter 
(Report),  shows  that  if  the  ratio  so  fixed  should  not  prove  to  be 
commercially  correct,  the  overvalued  metal  alone  would  remain 
in  circulation  as  money. 

In  April,  1791,  a  whole  year  before  the  passage  of  the  coinage 
Act,  that  subject  had  been  referred  to  the  Secretary  of  the 
Treasury  (Hamilton),  and  he  reported  thereon  to  Congress  in 
May,  1791,  and  his  report  was  practically  adopted  by  Congress 
in  its  coinage  Act  of  1792. 

We  quote  some  passages  from  that  Eeport  to  show  how 
inferior  in  financial  skill  and  knowledge  were  the  men  of  that 
day  as  compared  with  the  members  of  Congress  of  our  own 
time :  — 

"One  consequence  of  overvaluing  either  metal"  (silver  and 
gold)  "  in  respect  to  the  other,  is  the  banishment  of  that  which 
is  undervalued."  ..."  There  can  hardly  be  a  better  rule  in  any 
country,  for  the  legal,  than  the  market  proportion ;  if  this  can  be 
supposed  to  have  been  produced  by  the  free  and  steady  course  of 
commercial  principles."  "  The  presumption  in  such  case  is  that 
each  metal  finds  its  true  level,  according  to  its  intrinsic  utility, 
in  the  general  system  of  money  operations."  .  .  . 

"  There  is  scarcely  any  point  in  the  economy  of  national  affairs 
of  greater  moment  than  the  uniform  preservation  of  the  intrinsic 
value  of  the  money  unit."  "  On  this  the  security  and  steady  value 
of  property  essentially  depend." 

"  If  anything  can  maintain  for  a  length  of  time  a  material 
difference  between  the  value  of  the  metals  in  coin  and  in  bullion, 
it  must  be  a  constant  and  considerable  balance  of  trade  in  favor 
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of  the  country  in  which  it  is  maintained.  In  one  situated  like  the 
United  States  it  would  in  all  probability  be  a  hopeless  attempt. 
The  frequent  demand  for  gold  and  silver  to  pay  balances  to  for- 
eigners would  tend  powerfully  to  preserve  the  equilibrium  of 
intrinsic  value." 

While  the  gold  was  rated  in  this  first  coinage  Act  (1792)  as 
having  fifteen  times  the  value  of  the  same  quantity  of  silver, 
it  appeared  that  this  rating  of  gold  was  slightly  below  its  com- 
mercial value.  The  consequence  was  that  gold  disappeared,  and 
silver  came  to  be  the  only  metallic  money  in  circulation,  consist- 
ing chiefly  of  the  dollar  piece  of  Spanish  or  Mexican  coinage 
and  of  small  or  fractional  coins. 

This  coinage  valuation  of  the  two  metals  continued  until  1834, 
when  a  change  was  made  in  the  opposite  direction  by  giving  a 
lower  valuation  to  silver  than  properly  belonged  to  it. 

By  the  coinage  Acts  of  1834  and  1837  the  valuation  of  gold 
bullion  was  increased,  and  that  of  silver  bullion  diminished  so 
that  it  required  sixteen  parts  by  weight  of  silver  to  equal  one  of 
gold. 

These  Acts  rated  silver  below  its  commercial  value  as  bullion, 
and  as  a  consequence,  the  silver  dollar  coins  being  worth  more  as 
merchandise  than  as  coin  were  exported  and  went  out  of  circula- 
tion as  money.  For  the  same  reason  it  was  no  longer  possible  to 
keep  in  circulation  the  old  silver  subsidiary  or  fractional  coins,  in 
the  amounts  required  for  pocket  money  or  change,  as  the  owners 
of  silver  bullion  would  suffer  a  loss  by  converting  it  into  coin. 
To  obviate  this  difficulty  it  was  necessary  for  the  government 
itself  to  procure  the  bullion  for  the  subsidiary  silver  coin  and  to 
do  it  in  such  a  way  if  possible  as  to  avoid  loss. 

This  was  accomplished  by  the  coinage  Act  of  February  21, 


1853,  which  made  an  appropriation  for  the  purchase  of  silver 
bullion  and  provided  that  the  bullion  so  purchased  should  be 
converted  into  coin,  the  intrinsic  value  of  which  was  less  than  its 
coinage  rating,  and  inasmuch  as  coins  produced  at  these  over- 
valued rates  would,  when  put  in  circulation,  yield  a  profit  to  the 
owner  of  the  bullion,  if  he  were  allowed  to  furnish  it  for  this 
particular  coinage,  it  was  provided  that  coins  of  this  description 
should  be  made  only  from  bullion  furnished  by  the  Treasurer  of 
the  Mint,  and  that  they  should  not  be  legal  tender  in  payments 
of  debts  of  more  than  five  dollars  in  amount. 

This  was  the  first  instance  of  a  change  by  the  United  States  of 
the  law  and  usage  which  had  permitted  owners  of  bullion  to  take 
the  same  to  the  mint  and  have  it  converted  by  the  government 
into  money  to  any  extent  for  their  own  use  and  benefit,  a  practice 
which  has  recently  come  to  be  known  as  "  free  coinage,"  by  way 
of  contrast  with  the  monopoly  by  the  government  of  all  silver 
coinage  since  1878. 

It  should,  however,  be  borne  in  mind  that  this  right  of  the 
owners  of  silver  bullion  to  have  the  same  converted  into  coin  at 
the  mint,  as  their  own  property  and  for  their  own  benefit  to  any 
amount,  was  cut  off  as  to  the  subsidiary  coin,  consisting  of  halves, 
quarters,  dimes,  and  half-dimes,  in  1853.  This  restriction,  how- 
ever, was  not  then  imposed  to  the  prejudice  of  owners  of  silver 
bullion,  but  because  these  owners  could  not  be  induced  to  furnish 
any  bullion  for  subsidiary  coin  at  the  previously  existing  coinage 
valuation  of  silver. 

It  thus  appears  that  the  Federal  government,  after  an  exist- 
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ence  of  fifty-seven  years  (1846),  put  itself  on  record  as  discarding 
altogether  a  currency  of  paper  money  and  refusing  to  recognize 
as  money  anything  except  gold  and  silver  coin. 

It  seems,  therefore,  very  clear  that  if  the  United  States  ever 
had  a  right,  under  its  "  coining  "  power,  to  issue  paper  as  lawful 
money,  it  had  relinquished  or  abandoned  such  right  many  years 
before  the  War  of  1861.  This  fact  was  proclaimed  by  President 
Buchanan  in  his  first  annual  message,  when  he  said :  — 

"  It  is  one  of  the  highest  and  most  responsible  duties  of  gov- 
ernment to  insure  to  the  people  a  sound  circulating  medium,  the 
amount  of  which  ought  to  be  adapted  ...  to  the  wants  of  inter- 
nal trade  and  foreign  exchanges.  .  .  .  Unfortunately,  under  the 
construction  of  the  Federal  Constitution  which  has  now  prevailed 
too  long  to  be  changed,  this  important  and  delicate  duty  has  been 
dissevered  from  the  coining  power  and  virtually  transferred  to 
more  than  1400  State  banks,  acting  independently  of  each  other 
and  regulating  their  paper  issues  almost  exclusively  by  a  regard 
to  the  present  interest  of  their  stockholders." 

It  had  thus  been  decided,  as  President  Buchanan  said  in  1857, 
that  the  coining  power  given  to  Congress  did  not  embrace  any 
system  of  banking  as  a  means  of  providing  the  country  with  a 
circulating  medium,  and  that  the  duty  of  making  such  provision 
had  become  devolved  upon  banking  institutions  created  by  the 
States. 

In  this  remark  President  Buchanan  referred  to  paper  money, 
and  was  undoubtedly  correct  in  general.  We  think,  however, 
he  was  in  error  in  stating  that  the  duty  of  providing  a  sound 
currency  of  paper  money  had  been  dissevered  from  the  coining 
power  of  the  Federal  government  and  transferred  either  to  the 
State  banks  or  to  the  States  themselves.  Such  a  duty  had  never 
been  devolved  upon  the  general  government,  and  therefore  could 
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not  have  been  transferred  to  any  other  authority.  It  had  been 
exercised  by  Congress  to  the  extent  in  two  instances  of  chartering 
a  single  National  Bank  —  not,  however,  as  a  government  agency, 
but  as  an  independent  institution. 

III. 

PAPER  MONEY  NOT   LAWFUL   MONEY. 

WE  have  traced  the  history  of  the  monetary  legislation  of  the 
Federal  government  for  the  first  seventy  years  of  its  existence, 
and  think  we  can  say  without  danger  of  contradiction,  that  no 
prominent  statesman  or  member  of  either  of  the  two  great  poli- 
tical parties  ever  ventured  during  that  time  to  claim  that  the 
general  government  possessed  any  rightful  control  over  the  cur- 
rency, except  such  as  resulted  from  the  express  power  given  to 
Congress  by  the  Constitution  to  "  coin  money,  regulate  the  value 
thereof  and  of  foreign  coin"  l 

The  framers  of  the  Constitution  and  their  contemporaries  were 
entirely  agreed  on  this  subject,  and  they  were  also  agreed  in 
understanding  that  the  "  money  "  contemplated  by  the  Constitu- 
tion was  to  be  made  from  the  metals  then  and  previously  in 
common  use  as  money ;  that  from  these  metals  coins  were  to  be 
made  or  struck  of  certain  denominations  by  the  government,  and 
certain  values  fixed  and  specified  for  the  same,  according  to  their 
respective  weight  or  fineness,  so  as  to  correspond  with  the  value 
already  assigned  by  trade  and  commerce  to  coins  provided  by 

1  During1  our  colonial  condition  and  before  the  war  of  the  Revolution  the  issue 
of  paper  money  by  the  colonies  had  been  prohibited  by  the  mother  country.  Act 
24  Geo.  II.  (chap.  53,  1751). 
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other  countries,  and  recognized  everywhere  as  correct.  This 
coinage  power  had  previously  resided  in  the  States  respectively, 
and  was  by  them  surrendered  wholly  to  the  Federal  government, 
as  also  was  the  right,  previously  residing  in  the  States,  of  issuing 
notes  or  bills  of  credit  designed  to  circulate  as  money  or  currency, 
on  the  credit  of  such  respective  States. 

The  terms  "money"  and  "bills  of  credit"  at  that  time  cer- 
tainly had  quite  distinct  and  different  meanings,  in  the  popular 
sense,  as  well  as  in  the  books  of  political  economy.  The  term 
"  money  "  signified  something  which  was  readily  exchangeable  at 
fixed  or  established  rates  or  values  for  other  articles  in  all  marts 
of  trade  and  commerce. 

"Money,"  as  defined  by  President  Seelye,  "is  that  kind  of 
currency  which  has  an  intrinsic  value,  and  which  thus,  if  not  used 
as  currency,  would  still  be  wealth."  .  .  .  He  says :  "  It  should 
be  noted  that  money  does  not  depend  upon  the  nature  of  the 
commodity  employed  as  such,  but  wholly  upon  its  use.  Money 
differs  also  from  currency ;  while  currency  is  anything  with  which 
commodities  can  be  bought  and  debts  cancelled,  it  does  not  also 
have  an  intrinsic  value,  but  may  be,  as  in  case  of  bank  bills  or 
government  notes,  merely  a  voucher  or  representative  of  value,  in 
which  case  it  is  not  money." 

It  is  scarcely  possible  or  conceivable  that  articles  possessing  no 
intrinsic  value  should  be  exchangeable  at  will  for  other  things 
having  such  intrinsic  value.  The  framers  of  the  Constitution 
were  not  ignorant  of  this  in  giving  to  Congress  the  power  to  coin 
"money,  and  regulate  the  value  thereof."  They  well  understood 
that  the  assignment  by  them  to  Congress  of  the  power  or  duty  of 
regulating  the  value  of  the  coin  struck  did  not  involve  any  crea- 
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tion  of  value  thereby,  but  only  the  ascertainment  and  declaration 
of  such  value  as  was  already  contained  in  the  coin  itself,  in  order 
that  the  coin,  when  thus  truly  and  correctly  valued,  might  itself 
become  an  exchangeable  commodity  of  known  value,  and  also 
serve  as  a  measure  or  standard  for  computing  or  adjusting  the. 
value  of  all  other  commodities  of  both  domestic  and  foreign 
trade. 

It  is  obviously  impossible  that  Congress  should  "  regulate  the 
value "  of  any  article  which  had  no  existence  in  concrete  or 
physical  form.  Bills  of  credit  intended  for  circulation  as  money 
were  not  money  in  fact,  but  only  in  name.  They  were  not  real 
money  in  any  correct  sense,  but  merely  promises  or  agreements 
for  the  delivery  of  real  money  on  demand  made  therefor.  Their 
value  was  therefore  prospective  or  speculative,  depending  wholly 
upon  the  question  whether  or  not  they  could  be  converted  into  or 
exchanged  for  the  real  money  which  they  purported  to  represent 
or  stand  for. 

To  suppose  that  the  generation  by  which  the  Constitution  was 
framed  was  either  unaware  or  unmindful  of  this  distinction  be- 
tween coined  or  real  money  and  metaphorical  or  conventional 
money,  is  not  only  to  discredit  their  intelligence,  but  to  forget  or 
overlook  entirely  the  aims  and  purposes  of  the  members  of  the 
Convention  of  1787  by  whom  the  Constitution  was  framed. 

The  evil  consequences  of  excessive  issues  by  Continental  Con- 
gress and  by  the  separate  States  of  paper  promises  as  money 
were  fresh  in  their  minds.  The  framers  of  the  Constitution,  in 
their  deliberations,  manifested  an  extreme  hostility  to  the  issue  of 
paper  as  lawful  money,  either  by  the  States  or  the  general  gov- 
ernment. In  confirmation  of  the  correctness  of  this  statement  of 
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their  views  on  this  subject,  we  find  in  5  Elliott's  Debates,  p.  485, 
that  the  thirteenth  article  of  the  new  Constitution,  as  first  re- 
ported by  the  committee,  was  in  these  words :  — 

"No  State  without  the  consent  of  the  Legislature  of  the 
United  States  shall  issue  bills  of  credit,  or  make  anything  but 
specie  a  tender  in  payment  of  debts." 

On  motion  of  Messrs.  Sherman  and  Wilson  this  clause  was 
amended  by  striking  out  the  words  "  without  the  consent,"  etc., 
and  prohibiting  the  States  absolutely  both  from  "issuing  bills 
of  credit  and  from  making  anything  but  gold  and  silver  coin  a 
tender  in  payment  of  debts." 

In  that  connection  Mr.  Sherman  is  reported  as  having  said, 
"  he  thought  this  a  favorable  crisis  for  crushing  paper  money.  If 
the  consent  of  the  Legislature  (meaning  Congress)  could  author- 
ize emissions  of  it,  the  friends  of  paper  money  would  make  every 
exertion  to  get  into  the  Legislature  (Congress)  in  order  to  license 
it." 

The  vote  of  the  Convention  for  thus  absolutely  prohibiting 
legal  tender  legislation  on  the  part  of  the  States  was  unani- 
mous. 

It  is  obvious  from  these  remarks  of  Mr.  Sherman,  and  from 
the  unanimous  vote  of  the  Convention  for  prohibiting  altogether 
any  paper  money  or  legal  tender  legislation  by  the  States,  which 
alone  had  any  such  power  of  legislation,  that  it  could  not  have 
been  understood  by  the  Convention  that  Congress  would  be  able 
to  do  for  the  whole  country  the  very  same  thing  which  the  States 
had  been  prohibited  from  doing  for  any  part  of  the  country. 

Mr.  Justice  Strong,  in  delivering  the  opinion  of  the  Supreme 


15 

Court  of  the  United  States  in  Knox  v.  Lee  (12  Wallace,  545), 
referring  to  this  clause  of  the  Constitution,  used  these  words :  — 

"  The  States  can  no  longer  declare  what  shall  be  money,  or 
regulate  its  value.  ...  If  the  power  to  declare  what  is  money 
is  not  in  Congress,  it  is  annihilated." 

This  reasoning  is  quite  sound.  But  we  are  not  able  to  deduce 
therefrom  the  inference  that  Congress  acquired  thereby  any 
right  or  power,  either  to  declare  what  should  be  money  or  to 
regulate  the  value  of  any  other  kind  of  money  than  that  speci- 
fied, namely,  such  as  should  be  produced  from  a  metallic  ma- 
terial. 

It  is  conceded  that  the  States  possessed  this  so-called  legal 
tender  power  of  legislation,  until  it  was  surrendered  by  them 
to  the  Federal  government.  It  is  difficult  to  see  how  the  sur- 
render or  renunciation  by  thirteen  States,  of  a  power  conceded 
to  belong  to  them  severally,  could  operate  to  transfer  it  to  an 
associate  body  comprising  those  same  thirteen  States.  What  con- 
ceivable motive  could  exist  for  saving,  to  a  constituent  body  of 
which  they  were  members,  a  power  the  exercise  of  which  by 
them  in  their  separate  capacity  they  condemned  and  had  deter- 
mined to  relinquish. 

We  do  not  see  how  the  framers  of  the  Constitution  could  have 
gone  further  than  they  did  in  excluding  paper  money  or  bills  of 
credit  from  the  category  of  coined  money. 

They  prohibited  the  States,  the  only  powers  then  holding  this 
faculty  of  issuing  paper  money,  from  exercising  the  faculty  in  any 
way.  What  more  than  this  was  possible,  if  the  Federal  govern- 
ment was  to  possess  only  such  powers  as  were  conferred  on  them 
by  the  States  as  declared  in  the  tenth  article  of  amendments? 
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The  jurists  who  were  living  at  the  time  (1789)  found  no  difficulty 
in  understanding  correctly  the  meaning  of  these  restrictions  upon 
the  authority  of  the  States  without  any  implication  that  the 
framers  of  the  Constitution  intended  to  confer  on  Congress  the 
right  of  exercising  the  objectionable  powers  taken  from  the  States, 
incapable  of  exercise  even  by  the  States  in  their  former  condi- 
tion of  colonies  of  Great  Britain,  much  less  of  transfer  by  them 
to  the  Federal  government,  and  certainly  not  transferable  by 
implication,  or  anything  short  of  express  grant. 

In  1798  the  United  States  Supreme  Court,  in  Calder  v.  Ball, 
3  Dallas  386,  used  this  language :  — 

"  The  prohibitions  not  to  make  anything  but  gold  and  silver 
coin  a  tender  in  payment  of  debts  and  not  to  pass  any  law 
impairing  the  obligation  of  contracts  were  inserted  to  secure 
private  rights." 

In  1812  the  Supreme  Court  of  Massachusetts  (in  Locke  v. 
Dane,  9  Mass.  363)  used  this  language :  — 

"  The  objection  of  ex  post  facto  applies  to  laws  respecting 
crimes  only.  That  respecting  the  obligation  of  contracts,  as  we 
all  know,  was  provided  against  paper  money,  instalment  laws," 
etc.,  etc. 

The  contemporaneous  construction  of  the  Constitution  should 
have  as  much  weight,  at  least,  as  any  which  has  been  given  of 
late  years  to  that  instrument,  in  which  the  judges  are  not  agreed, 
but  range  themselves  along  the  lines  of  partisan  politics. 

Daniel  Webster,  the  most  distinguished  representative  of  the 
liberal  constructionists,  in  a  speech  in  the  U.  S.  Senate  (Dec. 
21,  1836),  said:  — 

"  Most  unquestionably  there  is  no  legal  tender  in  this  country, 
under  the  authority  of  this  government,  or  any  other  but  gold 
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and  silver,  either  the  coinage  of  our  own  mints  or  foreign  coins 
at  rates  regulated  by  Congress.  This  is  a  Constitutional  principle 
perfectly  plain  and  of  the  highest  importance.  The  States  are 
expressly  prohibited  from  making  anything  but  gold  and  silver 
a  legal  tender  in  the  payment  of  debts,  and  although  no  such 
express  prohibition  is  applied  to  Congress,  yet,  as  Congress  has 
no  power  granted  to  it  in  this  respect,  but  to  coin  money  and  to 
regulate  the  value  of  foreign  coins,  it  clearly  has  no  power  to 
substitute  paper  or  anything  else  for  coin  as  a  tender  in  pay- 
ment of  debts,  or  in  discharge  of  contracts.  Congress  has  exer- 
cised this  power  fully  in  both  its  branches.  It  has  coined  money, 
and  still  coins  it ;  it  has  regulated  the  value  of  foreign  coins  and 
still  regulates  their  value.  The  legal  tender,  therefore,  the 
Constitutional  standard  of  value,  is  established  and  cannot  be 
overthrown.  To  overthrow  it  would  shake  the  whole  system." 


IV. 

MONETARY   CONDITION   FROM   1861   TO   1875. 

PRIOR  to  1861  it  was  universally  conceded  that  the  only  func- 
tion of  the  Federal  government  in  relation  to  the  currency  was 
that  derived  from  the  clause  of  the  Constitution  giving  to  Con- 
gress the  power  to  "  coin  money,  regulate  the  value  thereof  and 
of  foreign  coin,"  and  it  was  also  understood  and  agreed  that  the 
money  so  provided  for  consisted  of  coin  as  distinct  from  "paper 
money,"  so  called. 

A  practical  construction  was  first  given  to  this  clause  by  the 
Coinage  Act  of  1792,  based  upon  a  report  made  by  Alexander 
Hamilton,  then  Secretary  of  the  Treasury  under  Washington. 
The  changes  of  that  first  Act  made  prior  to  1873  related  chiefly 
to  such  a  variation  of  the  quantity  of  the  bullion  in  the  coin 
as  was  calculated  and  intended  to  make  all  coins  manufactured 
conform  in  coinage  rating  with  the  bullion  value  attached  to 
them  respectively  in  the  marts  of  commerce,  or  as  mercantile 
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commodities ;  the  apparent  object  being  that  the  circulating  me- 
dium should  not  be  limited  exclusively  to  either  silver  or  gold, 
and  that  coins  made  of  either  metal  should  conform  as  nearly  as 
possible  in  actual  value  with  the  value  belonging  to  them  as  mer- 
chandise, in  order  to  avoid  the  displacement  of  either  as  a 
measure  of  value  of  other  commodities  by  reason  of  its  acquiring 
a  higher  market  or  commercial  value  than  was  assigned  to  it  in 
the  form  of  coin. 

Such  seemed  to  be  the  intention  of  the  fathers  of  the  Kepub- 
lic  when,  in  1792,  they  adopted  and  acted  upon  the  recommenda- 
tions of  Alexander  Hamilton,  the  highest  authority  in  the  country 
upon  this  subject  at  that  time. 

Events  proved  that  it  was  not  possible  to  have  two  distinct  and 
different  metals  or  substances  as  accurate  standards  at  the  same 
time  for  the  measurement  of  value,  because  those  two  metals 
were  liable  to  undergo  and  did  themselves  undergo  changes  of 
commercial  value  absolutely,  and  therefore  relatively  to  each 
other;  and  when  such  changes  of  commercial  value  took  place 
they  operated,  by  an  inevitable  law  of  trade,  to  displace  as  coin 
the  article  of  superior  value  in  commerce,  and  to  substitute  in 
its  place  as  coin  the  one  of  inferior  value.  It  turned  out  that 
the  rating  of  gold  for  coinage  in  the  Act  of  1792  was  below  its 
commercial  value.  It  ceased  to  be  used  as  coin,  and  left  silver 
alone  as  a  currency  basis,  or  measure  of  value. 

To  obviate  this  difficulty  a  higher  coinage  valuation  was  by 
the  Acts  of  1834  and  1837  given  to  gold,  and  this  change  was 
soon  found  to  leave  the  coinage  valuation  of  silver  too  low,  so 
that  silver  was  of  higher  value  for  commerce  than  for  coin,  and 
for  this  reason  silver  coin  was  sent  abroad  as  merchandise  and 
ceased  to  circulate  as  money,  the  gap  being  filled  by  gold. 
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This  state  of  things  continued  until  1861,  when  both  the  metals 
were  wholly  displaced  as  currency  by  issues  of  paper  money. 
Gold  then  became  merchandise  and  became  greatly  enhanced  in 
value  when  measured  by  the  scale  of  the  paper  money  issues.  It 
was,  however,  required  for  the  payment  of  customs  and  interest 
of  government  bonds,  and  was  kept  in  the  country  for  these 
purposes.  But  silver  had  long  before  then  taken  its  final  leave 
and  departure  to  other  lands,  long  before  the  war  period,  except 
as  used  for  fractional  or  subsidiary  coin  at  a  rating  of  seven  per 
cent,  or  more  above  its  commercial  value,  as  provided  in  the  Act 
of  1853  above  mentioned. 

Silver  of  its  own  free  will  had  deserted  us  and  gone  to  for- 
eign parts  where  it  was  more  highly  appreciated  nearly  or  quite 
twenty  years  before  1873. 

After  the  country  had  been  flooded  for  twelve  years  with  paper 
money  as  a  circulating  medium,  and  the  usual  consequences  of 
extravagance,  overtrading,  and  speculation  had  ensued,  there 
came,  in  1873,  a  severe  financial  panic,  which  was  produced  in 
a  large  measure  at  least  by  the  excessive  amount  of  unredeem- 
able paper  money  in  circulation. 

The  people,  however,  did  not  so  understand  it ;  on  the  contrary 
they  complained  that  the  financial  disturbance  was  occasioned  by 
a  deficiency  of  currency,  and  could  be  cured  only  by  an  enlarge- 
ment of  the  circulating  medium,  and  in  April,  1874,  both  Houses 
of  Congress  passed  a  bill  to  increase  the  issue  of  greenbacks 
beyond  the  amount  then  outstanding,  so  as  to  reach  a  total  of 
1400,000,000.  This  measure  came  before  President  Grant  for 
his  approval  and  was  vetoed  by  him.  In  this  veto,  President 
Grant  used  this  language :  — 
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"  I  am  not  a  believer  in  any  artificial  method  of  making  paper 
money  equal  to  coin  when  the  coin  is  not  owned  or  held  ready  to 
redeem  the  promises  to  pay ;  for  paper  money  is  nothing  more 
than  promises  to  pay,  and  is  valuable  exactly  in  proportion  to  the 
amount  of  coin  that  it  can  be  converted  into.  While  coin  is  not 
issued  as  a  circulating  medium,  or  the  currency  of  the  country  is 
not  convertible  into  it  at  par,  it  becomes  an  article  of  commerce 
as  much  as  any  other  product.  The  supply  will  seek  a  foreign 
market  as  will  any  other  surplus.  The  balance  of  trade  has 
nothing  to  do  with  the  question.  Duties  on  imports  being 
required  in  coin  creates  a  limited  demand  for  gold.  About 
enough  to  satisfy  that  demand  remains  in  the  country.  To  in- 
crease this  supply  I  see  no  way  open  but  by  the  government 
hoarding  .  .  .  and  possibly  by  requiring  the  national  banks  to 
aid." 

In  the  annual  message  of  President  Grant  of  Dec.,  1869,  he 
had  used  this  language  :  — 

"  Among  the  evils  growing  out  of  the  Rebellion  ...  is  that  of 
an  irredeemable  currency.  It  is  an  evil  which  I  hope  will  receive 
your  most  earnest  attention.  It  is  a  duty,  and  one  of  the  highest , 
duties,  of  government  to  secure  to  the  citizen  a  medium  of  ex- 
change of  fixed,  unvarying  value.  This  implies  a  return  to  a 
specie  basis,  and  no  substitute  for  it  can  be  devised." 

Thanks  to  the  good  sense  and  firmness  of  President  Grant, 
the  clamor  for  more  greenback  money  did  not  succeed  at  that 
time  (1874). 


V. 

BLAND-ALLISON  ACT  OF   1878  AND  THE   SHERMAN  SILVER 
ACT  OF   1890. 

THE  passage  of  the  Coinage  Act  of  February  28,  1878,  known 
as  the  Bland-Allison  Act,  inaugurated  an  entire  change  in  the 
coinage  policy  of  the  United  States.  It  is  not  easy  to  explain 
how  this  change  was  brought  about. 


21 

It  may,  perhaps,  be  accounted  for  somewhat  in  this  way. 
The  excessive  issues  of  irredeemable  paper  money  during  the 
war  period  had  so  inflated  the  currency,  and  the  prices  of  all 
commodities  and  property  had  been  enhanced  thereby  to  such 
an  extent,  that  many  people  were  led  to  believe  this  state  of 
things  to  be  wholesome  and  prosperous.  They  did  not  per- 
ceive that  it  was  a  state  of  financial  disease  or  delirium,  and 
was  delusive.  Gold,  the  only  coin  then  used,  had  been  dis- 
placed as  money  and  had  become  a  commodity,  and  was  sold 
as  such  in  the  market  at  a  price  measured  by  the  paper  money 
standard,  which  had  taken  its  place  as  the  lawful  measure  of 
value,  except  in  California.  This  state  of  things  was  allowed 
to  continue  many  years  after  the  close  of  the  war,  and  the  peo- 
ple had  become  accustomed,  and  even  attached,  to  it,  and  were 
unwilling  to  have  the  gaseous  inflation  of  the  currency  removed. 
The  consequence  was  that  many  people  came  to  believe  that 
the  paper  money  inflation  was  the  cause  of  their  apparent  pro- 
sperity, instead  of  being,  as  it  really  was,  a  symptom  of  dis- 
ease. It  was  quite  true  that  the  values  of  all  commodities, 
as  measured  by  the  paper  money  standard  of  the  war  period, 
had  risen  largely,  and  every  one  had  marked  up  his  property 
accordingly.  This  reasoning  proceeded  on  the  assumption  that 
this  was  an  increase  of  real  value,  instead  of  being,  as  it  was, 
merely  an  increase  of  nominal  value. 

The  government  had  undertaken  to  endow  its  paper  prom- 
ises with  the  qualities  and  functions  of  money  by  force  of  legis- 
lation. This  same  thing  had  been  often  attempted  in  the  past 
but  had  not  been  attended  with  success  anywhere.  The  attempt 
proceeded  upon  the  mistaken  theory  that  monetary  value  can 
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be  infused  into  paper  by  the  compulsion  of  a  legislative  edict, 
and  the  Supreme  Court  of  the  United  States  gave  the  counte- 
nance of  its  high  authority  to  that  absurdity.  They  failed  to 
perceive  that  "  money  "  is  "  money,"  not  because  of  its  name, 
but  because  of  its  being  exchangeable  at  will  for  other  things; 
and  that  it  is  exchangeable  for  other  things  only  because  it 
has  inherent  value  which  is  recognized  by  commercial  people 
everywhere.  But  this  recognition  is  and  must  be  wholly  vol- 
untary or  conventional,  and  not  compulsory. 

We  therefore  see  that  whenever  any  government  attempts  to 
inject  monetary  value  into  any  article  whatever  by  force  of 
law,  it  takes  that  article  out  of  the  category  of  real  money,  and 
confines  its  monetary  faculty  to  the  boundaries  of  the  ruling 
power. 

The  government  did,  however,  in  1875,  arrive  at  the  conclu- 
sion that  it  was  expedient  or  desirable  to  retire  the  greenback 
notes  then  outstanding,  the  effect  of  which  would  have  been 
to  contract  the  currency,  and  Congress  for  that  purpose  passed 
an  Act,  known  as  the  Kesumption  Act,  to  take  effect  on  the 
first  day  of  January,  1879.  If  this  Act  had  been  allowed  to 
take  effect  according  to  its  apparent  intention,  the  government 
might  then  have  extricated  itself  from  the  very  dangerous  posi- 
tion it  had  assumed  by  substituting  for  the  gold  and  silver 
money  of  trade  and  commerce  its  own  notes  or  promises,  forti- 
fied by  the  edict  of  Congress  printed  thereon  declaring  them 
to  be  legal  tender  or  lawful  money.  Fearing  lest  in  case  of 
this  retirement  of  the  greenbacks  there  would  be  a  deficiency 
of  currency  and  a  consequent  decline  of  prices  generally,  the 
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farming  interest  and  the  silver  miners  of  the  West  joined  their 
forces  in  an  effort  to  restore  the  old  silver  dollar  coin  to  the 
position  held  by  it  as  money  prior  to  the  Act  of  Congress  passed 
in  1873,  when  that  coin  was  dropped  out  entirely  from  circu- 
lation as  money,  and  the  owners  of  silver  bullion  were  deprived 
of  the  privilege  of  having  it  coined  for  them  into  lawful  money, 
except  trade  dollars  not  wanted  for  use  in  this  country.  This 
movement  was  attended  with  great  success. 

Not  only  was  the  retirement  of  the  greenback  notes  pre- 
vented, and  those  notes  continued  in  circulation  to  the  amount 
of  ^346,000,000,  but  the  silver  men  also  succeeded  in  reestab- 
lishing silver  as  lawful  money  to  any  amount,  and  in  assigning 
to  it  the  same  valuation  as  coin  which  it  had  held  under  the 
coinage  Acts  superseded  by  the  Act  of  1873,  though  they  did 
not  succeed  in  regaining  the  right  to  have  the  same  coined  in 
unlimited  quantity  for  their  own  benefit  at  such  coinage  rating. 

Now  it  so  happened  at  that  time  (1878)  that  silver  bullion 
had  greatly  declined  from  its  former  market  or  commercial  value, 
and  that  the  quantity  contained  in  the  new  and  old  dollar  coin, 
instead  of  being  worth  one  hundred  cents,  was  not  then  worth 
more  than  eighty-five  cents.  The  reasons  which  induced  Con- 
gress in  1878  to  give  to  this  reconstructed  silver  dollar  coin 
a  valuation  much  beyond  what  belonged  to  it  at  the  time,  were 
probably  of  a  political  character.  It  was  contended  by  the 
producers  or  miners  of  silver  that  they  had  been  deprived  of 
a  natural  as  well  as  a  constitutional  right,  when  the  old  silver 
dollar  coin,  which  had  been  out  of  circulation  or  use  in  this 
country  for  twenty  years,  and  had  been  demonetized  in  foreign 
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countries,  was  either  overlooked  or  intentionally  dropped  out 
of  the  Coinage  Revision  Act  of  1873,  so  that  they  could  no 
longer  take  silver  bullion  to  the  mint  and  have  it  converted 
into  coin  for  their  own  benefit  as  they  might  have  done  under 
former  coinage  Acts.  The  right  so  claimed  by  them  took  the 
name  of  "  free  coinage,"  a  very  innocent  name  to  cover  a  scheme 
for  asking  the  government  to  use  its  coinage  power  for  the 
purpose  of  giving  an  excessive  or  fictitious  value  to  silver  bul- 
lion, and  thereby  enabling  the  owners  of  such  bullion  to  realize 
a  large  profit  therefrom  at  the  cost  of  the  people  of  the  United 
States.  This  amounted  to  a  claim  by  the  silver  men  of  a 
bounty  upon  that  metal  of  their  own  production. 

Congress  was  not  unwilling  to  pass  a  coinage  Act  which  con- 
tained a  false  certification  of  the  value  of  the  material  contained 
therein.  But  it  was  not  ready  to  go  so  far  as  to  do  this  and 
also  to  turn  over  to  others  the  apparent  gain  to  be  derived 
from  such  false  or  excessive  valuation. 

The  probable  explanation,  however,  of  this  very  singular  legis- 
lation is  that  it  was  believed  by  them,  when  this  Act  was 
passed,  that  the  restoration  of  the  silver  dollar  coin  to  its  old- 
time  valuation  of  1837  would  alone  operate  to  restore  to  silver 
bullion  the  value  it  had  lost. 

The  claim  then  made  by  the  owners  of  silver  bullion  to  be 
permitted  to  take  it  in  unlimited  quantity  to  the  mint  and 
have  it  made  into  overvalued  dollars  for  them,  is  now  being  pre- 
sented before  Congress  by  them,  although  that  metal  has  since 
1878  lost  one  third  of  the  value  it  had  at  that  time.  If  they 
would  content  themselves  with  denying  to  Congress  the  right 
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to  engage  in  the  business  of  manufacturing  overvalued  silver 
dollars  in  the  name  and  behalf  of  the  people,  in  order  to  raise 
the  price  of  silver  bullion,  or  for  any  other  purpose,  we  think 
they  should  have  the  sympathy  and  support  of  all  fair-minded 
persons ;  or  if  they  would  be  content  with  the  privilege  of  hav- 
ing their  silver  bullion  converted  into  coin  by  the  government,  to 
fit  it  for  circulation  as  money  at  its  actual  value,  we  see  no  reason 
why  this  should  not  be  allowed.  None  could  suffer  injury  or 
prejudice  from  that,  and  if  there  is  now  any  deficiency  in  the 
amount  of  the  circulating  medium,  as  is  supposed  by  many,  it 
would  soon  be  overcome.  But  when  these  silver  advocates  drag 
into  the  discussion  the  merely  speculative  question  of  the  so- 
called  ratio  of  value  between  gold  and  silver,  and  are  reckless 
enough  to  say  that  silver  has  not  declined  in  value  absolutely 
at  all;  but  that  gold  has  appreciated,  and  that  the  apparent 
decline  in  the  value  of  silver,  as  shown  by  its  market  price,  is 
not  evidence  that  silver  has  become  less  valuable  than  it  was 
before  1873,  but  that  gold  has  become  more  valuable,  and  go 
before  Congress  with  such  theories,  they  seem  to  be  proper  sub- 
jects of  treatment  for  lunacy.  To  suppose  that  the  value  of  a 
coin  results  from  its  coinage  valuation  is  to  confound  cause  and 
effect,  or  to  put  one  in  the  place  of  the  other. 

The  actual  value  of  silver  bullion  is  one  thing,  and  it  has 
nothing  to  do  with  the  value  of  gold  bullion.  This  value  can  be 
easily  determined  by  its  price  as  a  commodity  in  the  market. 
That  price  in  England  is  measured  by  a  gold  currency  standard. 
In  this  country  it  is  measured  by  a  currency  standard  now  con- 
sisting chiefly  of  paper  money,  and  yet  they  agree  within  a 
fraction  of  a  cent. 
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We  know  of  no  other  country  than  this  where  the  coin  valua- 
tion of  bullion  and  its  market  value  are  not  identical  or  in- 
tended to  be,  except  that  the  cost  of  coinage  is  sometimes  added 
to  the  bullion  value  of  the  material  employed.  The  United 
States  government  is  now  engaged  in  an  attempt  to  restore  to 
silver  bullion  its  former  value  by  purchasing  it  in  the  market 
as  merchandise,  and  issuing  it  as  money  at  a  rating  much  above 
its  cost  and  present  market  value,  in  the  hope  or  expectation 
that  a  false  coinage  valuation  will  be  accepted  by  the  public  as 
correct,  or  will  compel  its  adoption  and  recognition,  whether  true 
or  false.  This  experiment  reminds  one  of  the  efforts  of  the 
alchemists  to  turn  the  baser  metals  into  gold.  If  chemical  sci- 
ence was  not  equal  to  this,  it  seems  somewhat  doubtful  whether 
the  legislation  of  our  Congress  will  be  effectual. 

Congress,  however,  by  passing  the  Bland -Allison  Act,  had 
committed  the  United  States  only  to  the  purchase  of  silver 
bullion  at  market  rate  for  coinage  into  dollars  and  circulation 
at  overvalued  rates,  in  the  expectation  and  belief  that  by  this 
means  silver  would  soon  be  restored  to  the  value  which  had 
belonged  to  it,  at  the  time  when  the  coinage  law  of  1834  was 
enacted.  This  experiment  was  tried  for  twelve  years,  during 
which  time  silver  bullion  was  constantly  declining  in  price. 
In  1890  the  government  found  itself  in  possession  of  over 
300,000,000  of  coined  dollars  of  less  market  value  than  had 
been  paid  by  it  for  the  metal.  Heroic  treatment  of  some  kind 
seemed  to  be  called  for.  It  was  necessary  for  Congress  to  go 
further  in  the  same  direction,  or  else  confess  itself  at  fault  for 
what  it  had  already  done.  This  latter  alternative  was  not  to  be 
thought  of. 
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The  advocates  of  free  coinage  were  then  reinforced  by  the 
presence,  in  both  Houses,  of  representatives  from  the  newly 
admitted  silver-producing  States,  and  they  now  demanded  the 
coinage  of  silver  in  much  larger  quantity  than  before.  Con- 
siderations of  a  political  character  enabled  them  to  accomplish 
their  wishes  in  part,  though  not  in  every  respect.  A  compro- 
mise was  made  by  which  the  government  was  not  only  to  double 
the  amount  of  its  silver  purchases  in  future,  but  to  promise  also 
that  the  monetary  rank  of  silver  dollars,  as  fixed  by  the  Act  of 
1878,  should  not  thereafter  be  allowed  to  fall  below  that  of  gold 
dollars. 

This  promise  was  incorporated  in  the  Act  of  July  14,  1890,  in 
these  words :  — 

"  It  being  the  established  policy  of  the  United  States  to  main- 
tain the  two  metals "  (silver  and  gold)  "  on  a  parity  with  each 
other  upon  the  present  legal  ratio,  or  such  ratio  as  may  be  pro- 
vided by  law." 

This  clause  in  the  Act  is  said  to  have  been  the  work  of 
Senator  Sherman,  and  that  fact  has  given  his  name  to  the  Act. 
His  intention  was  to  commit  the  United  States  to  expend  what- 
ever sums  might  be  necessary  to  confer  on  the  silver  bullion 
contained  in  the  silver  dollar  a  value  equal  to  that  of  the  gold 
bullion  contained  in  the  gold  dollar,  as  shown  by  the  Coinage 
Act  of  1878,  well  knowing  that  silver  had  already  lost  three 
tenths  of  that  value  when  the  Act  of  July,  1890,  was  passed. 
This  was  done  as  a  compromise  between  the  free,  or  unlimited 
coinage  men  and  the  limited  coinage  men,  of  whom  Senator  Sher- 
man was  one. 

We  regard  the  insertion  of  this  simple  clause  in  this  Act  of 
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July  14,  1890,  as  involving  as  great  an  innovation  and  stretch 
of  power  on  the  part  of  the  general  government  as  was  ever 
before  attempted  in  any  one  statute. 

Congress,  while  professing  to  legislate  with  reference  to  the 
coinage  of  silver  bullion,  which,  before  1878,  had  only  been 
done  for  the  account  and  benefit  of  the  individual  owning  the 
bullion  (subsidiary  coinage  excepted),  now  undertakes  to  commit 
the  United  States  itself  to  engage  in  the  purchase  of  bullion 
as  a  business  enterprise  on  its  own  account,  with  a  view  to  the 
gain  which  might  result  from  the  difference  between  the  cost  of 
the  bullion  in  the  market  and  the  value  assigned  to  it  by  the 
Coinage  Act  of  1878.  In  this  brief  declaratory  sentence  or 
clause  of  this  Act  Congress  pledged  the  government  to  do  what- 
ever was  in  its  power  for  the  purpose  of  restoring  silver  coin  to 
the  value  which  had  belonged  to  it  in  the  marts  of  commerce 
prior  to  1873,  when  it  was  dropped  from  the  lawful  money  of 
the  United  States. 

That  is  what  was  meant  by  this  clause,  though  the  words  do 
not  fully  show  this.  Senator  Sherman's  words  were  "maintain 
the  parity,"  etc.,  etc.  That  word  "maintain"  signified  only  a 
preservation  of  the  then  existing  coinage  relation  of  value  be- 
tween the  two  metals  as  stated  in  the  Coinage  Act  of  1878. 

No  one  knew  better  than  Senator  Sherman  that  those  two 
metals  had  long  before  parted  from  that  ratio,  and  had  been 
diverging  further  and  further  from  it  for  many  years. 

The  word  "parity,"  as  there  used  by  him,  signified  that  one 
part  of  gold  by  weight  was  equal  in  value  to  sixteen  parts  of 
silver,  and  vice  versa. 
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Now  this  was  not  true  at  that  time  (1890),  nor  has  it  been  at 
any  time  since,  nor  at  any  time  during  the  last  twenty  years. 

It  is  said  that  the  United  States  have  already  expended  and 
lost  over  $55,000,000  in  its  attempt  to  boom  silver  bullion  in 
the  market,  until  it  shall  be  restored  to  the  old-time  valuation 
assigned  to  it  correctly  in  1834  or  1837.  This,  however,  is  of 
small  consequence  as  compared  with  the  violence  done  by  this 
legislation  to  the  United  States  Constitution,  by  which  Congress 
took  no  other  power  over  either  gold  and  silver  bullion  beyond 
that  of  converting  them  into  coin  and  assigning  a  proper  value 
to  the  coin  so  produced,  as  well  as  to  foreign  coin. 

The  coinage  of  money  certainly  does  not  imply  the  procure- 
ment of  the  material,  from  the  use  of  which  at  the  mint,  the 
coin  is  made.  Otherwise  there  is  no  reason  why  the  govern- 
ment, in  order  to  coin  money,  may  not  engage  in  mining  silver 
and  gold,  and  erect  the  usual  works  for  crushing  and  smelting  the 
ore,  as  incidental  to  its  coinage  power. 

There  is  no  precedent  for  any  such  legislation  (so  far  as  we 
can  learn)  in  any  European  state,  or  civilized  country  anywhere, 
and  it  is  scarcely  credible  that  there  should  be  such  a  precedent 
anywhere.  Governments  exist  for  the  protection  of  their  citizens 
or  subjects,  and  not  for  the  carrying  on  of  business  enterprises. 
They  have  no  such  function  and  no  capital  with  which  to  con- 
duct such  business  enterprises.  Our  government  is  not  supposed 
to  possess  pecuniary  means,  other  than  such  as  have  been  previ- 
ously extracted  by  taxation  from  the  pockets  of  the  people  them- 
selves. How  this  will  be  after  government  upon  the  paternal 
theory  shall  have  been  inaugurated  in  this  country  we  cannot 
tell. 
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In  a  small  English  treatise  written  by  T.  H.  Farrer,  and  pub- 
lished by  Macmillan  &  Co.,  in  1883,  entitled  "The  State  in 
Eelation  to  Trade,"  that  author,  at  page  43,  referring  to  money, 
says  :  - 

"  The  state  not  only  determines  the  terms  in  which  the  size 
and  weight  of  articles  shall  be  described:  it  also  stamps  and 
issues  money,  and  in  so  doing  both  determines  the  terms  in  which 
their  value  must  be  stated,  which,  when  so  stated,  we  know  as 
price ;  and  supplies,  though  not  at  its  own  cost,  the  medium  by 
means  of  which  they  are  bought  and  sold." 

At  page  49  he  says :  — 

"  It  will  be  seen  that  gold  is  the  sole  ultimate  measure  of  value 
in  this  country,  and  that  its  value,  as  compared  with  other  com- 
modities, is  determined  in  precisely  the  same  way  as  that  of  other 
commodities,  namely,  by  supply  and  demand ;  in  other  words,  it 
is  the  value  which  people  will  give  for  it.  The  sole  function  of 
the  government  is  to  ascertain  the  quality  and  weight  of  the 
gold,  and  to  give  it  a  stamp  denoting  that  quality  and  weight." 


VI. 

MISTAKES   OF   BIMETALISTS. 

UNFORTUNATELY  for  us,  the  United  States,  at  the  instigation  of 
the  silver  mining  interest,  or  from  political  considerations  of  some 
kind,  did,  in  1878,  undertake  to  provide  at  its  own  cost  and 
expense  the  metal  required  for  the  production  of  the  silver  dollar, 
and  to  coin  that  metal  and  convert  it  into  money  at  a  rate  beyond 
its  actual  value  at  that  time,  and  to  prohibit  individuals  from 
themselves  furnishing  this  metal  for  coinage,  as  had  been  done 
before,  and  as  was  still  done  in  the  case  of  gold  bullion. 

It  has  pursued  this  policy  so  as  to  have  incurred  up  to  this 
time  a  large  pecuniary  loss,  if  the  coined  silver  is  to  be  reckoned 
according  to  the  market  value  of  silver  bullion  at  the  present 
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time.  It  is  not  singular  that  the  public  have  now  come  to  realize 
the  mischief  already  wrought  by  this  policy,  and  desire  that  it 
may  not  be  allowed  longer  to  continue  to  work  such  mischief. 
Not  long  since  the  government  thought  it  advisable  to  try  to 
enlist  foreign  countries  in  this  enterprise  of  booming  silver. 
Commissioners  were  sent  abroad  by  the  last  administration  to 
endeavor  to  obtain  the  cooperation  of  foreign  governments  in 
this  attempt,  by  agreeing  together  to  fix  or  establish  a  certain 
ratio  between  silver  and  gold  for  monetary  purposes. 

Such  an  undertaking  seemed  hopeless,  for  many  reasons. 
None  of  these  foreign  governments  were  in  the  same  predica- 
ment as  the  United  States.  They  had  not  put  themselves  be- 
hind silver  bullion  for  the  purpose  of  either  enhancing  its  value 
or  preventing  its  further  steady  decline,  and  had  given  no  guar- 
anty whatever  that  they  would  do  this.  They  had  long  ago 
abandoned  its  use  for  coinage  purposes,  because  it  had  proved 
unreliable  as  a  standard  of  value,  and  they  had  not  discovered, 
as  the  ruling  power  in  this  country  seems  to  have  done,  that 
value  can  be  conferred  upon  any  kind  of  money  by  force  of 
legislation  alone,  and  that  it  is  quite  immaterial  whether  the 
monetary  material  has  intrinsic  value  or  not,  if  only  its  value 
is  fixed  by  statute  or  law;  in  other  words,  that  "fiat"  money 
is  equivalent  to  real  or  coined  money. 

Foreign  governments  had  no  silver  to  be  marketed,  and  the 
most  they  could  do,  had  they  desired  to  adopt  our  legal  money 
theory,  would  have  been  to  make  silver  money  receivable  at 
fixed  rates  in  payment  of  taxes  or  revenues,  and  if  the  rates  so 
fixed  would  have  corresponded  with  the  market  value  of  the 
bullion  no  one  would  have  gained  or  lost  anything  in  that  way. 
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It  is  not  impossible  that  the  foreign  members  of  the  conven- 
tion, recently  brought  together  by  the  United  States  and  held 
at  Brussels,  to  promote  bimetalism,  might  have  been  reminded 
that  the  United  States  were  somewhat  in  the  predicament  of 
the  fox  in  the  fable.  He  had  lost  his  tail,  and  thought  it  advis- 
able to  call  a  convention  of  his  fellows,  and  propose  to  them 
to  join  him  in  dispensing  with  that  appendage. 

The  foreign  gentlemen  did  not  adopt  the  view  of  the  subject 
presented  by  our  commissioners,  and  they  are  not  likely  to  do 
this  in  future,  unless  it  can  be  made  to  appear  that  the  value 
of  money  depends,  in  some  degree,  upon  legislative  enactments 
concerning  it,  and  unless  the  merchants  in  the  marts  of  com- 
merce can  be  made  to  believe  this,  and  induced  to  act  upon  it, 
as  hitherto  they  have  not  been  much  inclined  to  do.  The  fun- 
damental and  fatal  error  of  the  bimetalists  is  their  assumption 
that  a  uniform  and  permanent  value  may  be  given  to  the  two 
metals,  gold  and  silver,  by  legislation  or  treaty.  This  value  is 
determined  by  the  laws  of  trade,  and  those  laws  are  made  by 
those  engaged  in  trade,  and  except  so  far  as  governments 
exceed  their  proper  functions  and  engage  in  trade  they  have 
nothing  to  do  with  this  matter.  Even  if  such  concurrent  action 
could  be  had  to-day,  its  influence  would  be  of  short  duration. 
The  only  power  possessed  by  rulers  for  giving  artificial  value 
to  coins  is  limited  in  effect  to  its  use  by  debtors  in  the  payment 
to  their  creditors  of  old  or  prior  existing  debts,  and  this  use 
of  money  is  so  limited  and  comparatively  insignificant  in 
amount,  that  it  could  have  no  appreciable  effect  in  determining 
the  value  of  the  coin.  In  all  new  transactions  in  trade,  the 
merchant  or  tradesman  is  at  liberty  to  place  his  own  value 
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upon  the  money  offered  him,  and  this  he  will  do,  all  the  govern- 
ments in  the  world  to  the  contrary  notwithstanding. 


VII. 

BANKING    LEGISLATION   OF   THE  WAR   PERIOD. 

LET  us  now  go  back  to  the  war  period,  and  examine  the  legis- 
lation of  the  United  States  then  had  upon  the  subject  of  banking. 

In  the  report  of  S.  P.  Chase,  as  Secretary  of  the  Treasury, 
December  9,  1861,  that  gentleman  remarked :  — 

"  The  circulation  of  the  banks  of  the  United  States  on  the  first 
day  of  January,  1861,  was  computed  to  be  1202,000,767.  Of  this 
circulation  $150,000,000  was  in  States  now  loyal  .  .  .  and 
$50,000,000  in  the  rebellious  States.  The  whole  of  this  circula- 
tion constitutes  a  loan  without  interest  from  the  people  to  the 
banks,  costing  them  nothing  except  the  expense  of  issue  and 
redemption,  and  the  interest  on  the  specie  kept  on  hand  for  the 
latter  purpose ;  and  it  deserves  consideration  whether  sound 
policy  does  not  require  that  the  advantages  of  this  loan  be  trans- 
ferred .  .  .  from  the  banks,  representing  only  the  interest  of  the 
stockholders,  to  the  government  representing  the  aggregate  inter- 
ests of  the  whole  people.  It  has  been  well  questioned  by  the 
most  eminent  statesmen  whether  a  currency  of  bank  notes  issued 
by  local  institutions  under  State  laws  is  not,  in  fact,  prohibited 
by  the  National  Constitution.  Such  emissions  certainly  fall 
within  the  spirit  if  not  the  letter  of  the  Constitutional  prohibition 
of  the  emission  of  bills  of  credit  by  the  States  and  of  the  making 
by  them  of  anything  except  gold  and  silver  coin  a  legal  tender  in 
payment  of  debts. 

"  However  this  may  be,  it  is  too  clear  to  be  reasonably  disputed 
that  Congress,  under  its  Constitutional  power  to  lay  taxes,  to 
regulate  commerce,  and  to  regulate  the  value  of  coin,  possesses 
ample  authority  to  control  the  credit  circulation  which  enters  so 
largely  into  the  transactions  of  commerce  and  affects  in  so  many 
ways  the  value  of  coin. 

"  In  the  judgment  of  the  Secretary  the  time  has  arrived  when 
Congress  should  exercise  this  authority.  The  value  of  the  exist- 


34 

ing  bank  note  circulation  depends  on  the  laws  of  34  States  and 
the  character  of  some  1,600  private  corporations.  .  .  . 

"  Circulation,  commonly,  is  in  the  inverse  ratio  of  solvency.  .  .  . 
Under  such  a  system,  or  rather  lack  of  system,  great  fluctuations 
and  heavy  losses  in  discounts  and  exchanges  are  inevitable.  .  .  . 
The  recent  experience  of  several  States  .  .  .  painfully  illustrates 
the  justice  of  these  overvaluations,  and  enforces  by  the  most 
cogent  practical  arguments  the  duty  of  protecting  commerce  and 
industry  against  the  recurrence  of  such  disorders.  The  Secretary 
thinks  it  possible  to  combine  with  this  protection  a  provision  for 
circulation  safe  to  the  community  and  convenient  for  the  govern- 
ment." 

The  Secretary  then  recommends  the  creation  by  the  government 
of  national  banks  as  they  now  exist,  and  remarks  as  follows :  — 

"  If  the  Secretary  has  omitted  the  discussion  of  the  question  of 
the  Constitutional  power  of  Congress  to  put  this  plan  into  opera- 
tion, it  is  because  no  argument  is  necessary  to  establish  the 
proposition  that  the  power  to  regulate  commerce  and  the  value  of 
coin  includes  the  power  to  regulate  the  currency  of  the  country, 
or  the  collateral  proposition  that  the  power  to  effect  the  end 
includes  the  power  to  adopt  the  necessary  and  expedient  means." 

A  year  later,  in  his  Report  of  1862,  the  Secretary  renewed  his 
recommendation  of  the  creation  of  national  banks,  and  then 
observed :  — 

"  The  Secretary  forbears  extended  argument  on  the  constitution- 
ality of  the  suggested  system.  It  is  proposed  as  an  auxiliary  to 
the  power  to  borrow  money ;  as  an  agency  of  the  power  to  collect 
and  disburse  taxes ;  and  as  an  exercise  of  the  power  to  regulate 
commerce  and  of  the  power  to  regulate  the  value  of  coin.  Of  the 
two  first  sources  of  power  nothing  need  be  said.  ...  Of  the 
other  two  there  is  not  room,  nor  does  it  seem  needful,  to  say  much. 
If  Congress  can  prescribe  the  structure,  equipment,  and  manage- 
ment of  vessels  to  navigate  rivers  flowing  between  or  through 
different  States,  as  a  regulation  of  commerce,  Congress  may 
assuredly  determine  what  currency  shall  be  employed  in  the  inter- 
change of  these  commodities,  which  is  the  very  essence  of  com- 
merce. Statesmen  who  have  agreed  in  little  else  have  concurred 
in  the  opinion  that  the  power  to  regulate  coin  is,  in  substance  and 
effect,  a  power  to  regulate  currency,  and  that  the  framers  of  the 
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Constitution  so  intended ;  ...  it  is  difficult  to  conceive  by  what 
process  of  logic  the  unquestioned  power  to  regulate  coin  can  be 
separated  from  the  power  to  maintain  or  restore  its  circulation  by 
excluding  from  currency  all  private  or  corporate  substitutes  which 
affect  its  value,  whenever  Congress  shall  see  fit  to  exercise  that 
power  for  that  purpose. 

"The  recommendations  now  submitted  of  the  limited  issue  of 
United  States  notes  .  .  .  and  of  the  organization  of  banking 
associations  to  supply  circulation  secured  by  national  bonds  and 
convertible  always  into  United  States  notes,  and  after  resumption 
of  specie  payments  into  coin,  are  prompted  by  no  favor  to  exces- 
sive issues  of  any  description  of  credit  money. 

"  The  Secretary  recommends,  therefore,  no  mere  paper  money 
scheme,  but,  on  the  contrary,  a  series  of  measures  looking  to  a  safe 
and  gradual  return  to  gold  and  silver  as  the  only  permanent 
basis,  standard,  and  measure  of  values  recognized  by  the  Constitu- 
tion." 

These  recommendations  of  Secretary  Chase,  relating  to  the 
creation  by  charter  of  national  banks,  were  adopted  and  carried 
into  execution  by  Congress  by  an  Act  passed  February  25,  1863, 
afterwards  superseded  by  another  Act  passed  June  3,  1864. 

By  this  Act  authority  was  given  to  form  and  organize  national 
banks,  having  a  circulation  of  notes  to  the  amount  in  all  of 
$300,000,000,  and  a  separate  bureau  was  established  for  carrying 
the  bank  Act  and  all  other  laws  relating  "  to  the  issue  and 
regulation  of  a  national  currency "  passed  by  Congress  into 
execution.  The  chief  officer  of  this  bureau  was  called  the 
comptroller  of  the  currency.  He  was  to  prepare  and  print  the 
circulating  notes,  and  furnish  them  to  the  banks.  The  notes 
were  to  express  upon  their  face  that  they  were  secured  by  a 
deposit  with  the  treasurer  of  the  United  States,  under  the 
signatures  of  both  the  treasurer  and  register  of  the  Treasury, 
and  the  promise  of  the  banking  association  to  pay  the  same, 
attested  by  the  signatures  of  the  president  and  cashier.  They 
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were  to  be  receivable  in  all  parts  of  tlie  United  States  in  pay- 
ment of  taxes,  excises,  public  lands,  and  all  other  dues  to  the 
United  States,  except  duties  on  imports,  and  for  all  debts  and 
demands  owing  by  the  United  States  to  individuals  and  corpora- 
tions, except  interest  on  the  public  debt  and  in  redemption  of  the 
national  currency,  meaning  the  greenbacks. 

The  words  "  National  Currency  "  were  printed  on  the  face  of 
these  notes  in  large  letters. 

In  case  of  the  failure  of  the  bank  to  pay  said  notes  on  presenta- 
tion and  demand  and  notice  thereof,  the  comptroller  was  required 
to  declare  the  bonds  pledged  therefor  to  be  forfeited  to  the  United 
States,  and  the  notes  were  then  to  be  paid  by  the  United  States 
treasurer  on  their  presentation  at  the  Treasury. 

These  notes  were  redeemable  by  the  banks  issuing  the  same  in 
lawful  money,  including  United  States  legal  tender  notes,  of 
which  there  were  outstanding  on  the  1st  day  of  January,  1864, 
$449,338,902. 

The  United  States  government  had  thus  authorized  the  issue 
by  the  national  banks  of  a  so-called  "  national  currency  "  to  the 
amount  of  $300,000,000,  redeemable  in  paper  money,  and  had 
made  itself  responsible  for  the  ultimate  redemption  of  this  paper 
money  circulation  on  presentation  at  the  Treasury.  Secretary 
Chase,  in  his  second  report  (1862,  p.  18),  stated  as  one  reason  for 
creating  the  national  banks  that  their  organization  would  result 
in  a  demand  for  United  States  bonds  to  be  deposited  as  security 
for  circulation  to  the  amount  of  not  less  than  $250,000,000 ;  he 
also  said :  — 

"  A  steady  market  for  the  bonds  would  thus  be  established  and 
the  negotiation  of  them  greatly  facilitated." 
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He  adds :  "  But  there  need  be  no  sudden  change ;  there  need 
be  no  hurtful  interference  with  existing  interests,"  meaning  the 
then-existing  State  banks." 


By  the  National  Currency  Act  of  1864,  and  another  Act  of 
June  30,  1864,  a  yearly  tax  of  one  per  cent,  was  imposed  upon 
the  circulating  notes  of  both  the  national  and  State  banks. 

By  Act  of  March  3,  1865,  section  6,  and  again  by  Act  of  July 
13,  1866,  a  tax  of  ten  per  cent,  was  imposed  upon  the  amount  of 
circulating  notes  of  the  State  banks.  By  this  new  tax  law  Con- 
gress said  to  the  old  State  banks,  You  must  either  pay  a  tax  of 
ten  per  cent,  on  your  circulating  notes  and  conduct  your  business 
under  State  laws  at  a  loss,  or  you  must  be  born  again  with  your 
capital  invested  in  United  States  bonds,  in  which  case  you  may 
be  allowed  to  pursue  your  old  business  under  conditions  likely  to 
yield  a  profit.  You  are  now  obliged  by  law  to  redeem  your  notes 
in  coin,  and  to  keep  a  coin  reserve  for  that  purpose.  By  enlist- 
ing under  our  banner  you  will  be  obliged  to  do  that  no  longer. 
You  can  discharge  all  your  liabilities  in  legal  tender  notes,  which 
are  now  at  a  heavy  discount  from  the  gold  standard,  so  that  you 
can  realize  a  handsome  profit  on  your  coin,  and  avoid  a  tax 
intended  to  be  prohibitory. 

If  it  was  within  the  constitutional  power  of  Congress  to  take 
such  a  course  as  this,  no  alternative  was  left  to  the  State  banks 
but  to  submit,  and  either  withdraw  from  business  altogether,  or 
to  come  under  the  yoke  prepared  for  them^ 

Most  of  the  State  banks  yielded  to  the  pressure.  One  such 
institution,  at  least,  resisted,  paid  the  ten  per  cent,  tax  under  pro- 
test, and  brought  a  suit  to  recover  it  back.  This  case  was  taken 
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to  the  Supreme  Court  for  decision,  after  the  Secretary  of  the 
Treasury,  who  was  the  real  author  or  frainer  of  the  National 
Currency  Act  (Bank)  had  become  the  chief  justice  of  that 
Court.  It  is  not  very  strange  that  in  his  new  capacity  of  chief 
justice  of  the  Supreme  Court  he  should  wish  to  stand  by  the 
propositions  of  mixed  constitutional  law  and  finance  which  he 
had  promulgated  as  Secretary  of  the  Treasury,  and  so  he  did. 

The  opinion  of  the  Court  was  delivered  by  him.  In  the  course 
of  that  opinion  (Veazie  Bank  v.  Fenno,  8  Wall.  533)  he  said 
that  Congress  had  recently  undertaken 

"to  supply  a  currency  for  the  entire  country  .  .  .  that  this 
currency  now  consists  of  coin,  of  United  States  notes,  and  of  the 
notes  of  the  national  banks.  Both  descriptions  of  notes  may  be 
described  as  bills  of  credit ;  .  .  .  both  are  issued  on  the  credit 
of  the  government,  and  the  government  is  responsible  for  the 
redemption  of  both ;  primarily  as  to  the  first  description  (U.  S. 
notes),  and  immediately  upon  the  default  of  the  bank,  as  to  the 
second." 

He  further  said  that  as  Congress  had  undertaken  to  provide 
a  currency  for  the  whole  country  (meaning  one  of  paper),  it 
might  "  restrain  by  suitable  enactments  the  circulation  as  money 
of  any  notes  not  issued  under  its  own  authority "  (meaning  the 
notes  issued  by  the  State  banks).  The  opinion  closes  with  these 
words :  "  We  cannot  doubt  the  constitutionality  of  the  tax  under 
consideration. ' ' 

By  this  language  the  Supreme  Court  said  the  Federal  govern- 
ment might  not  only  engage  in  the  business  of  banking,  but 
might  lawfully  restrain  the  States  from  exercising  the  right  of 
chartering  banks  for  the  issue  of  paper  money.  This  doctrine, 
if  correct,  would  enable  the  United  States  to  monopolize  the 
banking  business  of  the  whole  country. 
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By  the  National  Bank  Act  the  notes  of  the  banks  were  made 
redeemable  in  these  United  States  notes,  and  all  the  liabilities 
of  the  bank  of  every  description  were  dischargeable  in  these 
notes,  which  by  words  printed  both  upon  their  face  and  their 
back  are  declared  to  be  "  legal  tender  "  in  payment  of  all  debts, 
both,  public  and  private,  except  duties  on  imports  and  interest 
on  the  public  debt. 

In  another  opinion  delivered  by  this  same  judge  in  the  same 
Court,  Feb.  7,  1870  (8  Wall.  603),  referring  to  the  Legal  Tender 
Act  of  Feb.  5,  1862,  he  said :  - 

"We  are  obliged  to  conclude  that  an  Act  making  mere  pro- 
mises to  pay  dollars  a  legal  tender  in  payment  of  debts  pre- 
viously contracted  is  not  a  means  appropriate,  plainly  adapted, 
really  calculated  to  carry  into  effect  any  express  power  vested 
in  Congress ;  that  such  an  Act  is  inconsistent  with  the  spirit  of 
the  Constitution ;  and  that  it  is  prohibited  by  the  Constitution." 

We  cannot  reconcile  these  two  opinions,  one  of  which  holds 
the  National  Currency  Act  (Banking)  to  be  Constitutional,  includ- 
ing of  course  the  provision  permitting  such  banks  to  meet  their 
liabilities  in  lawful  money  of  the  United  States  (meaning  green- 
backs), if  those  greenbacks  were  not  lawful  money,  as  they  are 
declared  by  him  not  to  be  in  the  last  cited  case  of  Hepburn  v. 
Griswold. 

Is  it  possible  that  the  United  States  government  may  properly 
tax  out  of  existence  a  currency  furnished  by  State  banks,  redeem- 
able only  in  the  gold  and  silver  money  of  the  Constitution,  and 
substitute  therefor  another  currency  redeemable  only  in  paper 
money,  unless  that  paper  money  is  lawful  money  within  the 
meaning  of  the  United  States  Constitution  ? 


VIII. 

SECRETARY   CHASE'S   NATIONAL   CURRENCY   SCHEME 
IN   ITS   LEGAL   ASPECTS. 

IN  the  preceding  chapter  we  have  learned  the  reasons  why 
the  old  State  banks  were  taxed  out  of  existence  and  compelled 
to  surrender  their  charters,  to  go  out  of  the  banking  business, 
or  else  to  be  born  again  for  the  purpose  of  carrying  out  the 
banking  scheme  of  Secretary  Chase  as  found  in  the  national 
Act  providing  a  currency  of  paper  money,  and  we  have  learned 
this  from  Mr.  Chase  himself,  the  author  of  the  scheme. 

This  gentleman,  in  his  third  report  as  Secretary  of  the  Treas- 
ury (December,  1863),  congratulated  the  country  upon  the 
adoption  and  probable  success  of  this  scheme  for  providing  a 
"  permanent  national  currency,"  and  predicted  that  this  new 
currency  would  soon  take  the  place  of  the  "  heterogeneous  cor- 
porate currency "  (State  bank  notes)  "  which  has  heretofore 
filled  the  channels  of  circulation." 

Let  us  examine  the  merits  of  the  scheme  so  contrived  and 
inaugurated  by  Secretary  Chase  for  providing  a  circulation  of 
national  bank  notes,  practically  guaranteed  by  the  government 
of  the  United  States. 

Firstly.  As  to  its  constitutionality.  Secretary  Chase  begins 
his  eulogy  of  the  national  bank  system  of  currency  with  a  denial 
of  the  constitutionality  of  the  currency  previously  furnished  by 
the  old  State  banks.  He  says :  — 

"  It  has  been  well  questioned  by  the  most  eminent  statesmen 
whether  a  currency  of  bank  notes  issued  by  local  institutions 
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under  State  laws  is  not,  in  fact,  prohibited  by  the  national  Con- 
stitution." "  Such  emissions  certainly  fall  within  the  spirit,  if 
not  within  the  letter,  of  the  Constitutional  prohibition  of  the 
emission  of  bills  of  credit  by  the  States." 

How  any  one  of  Mr.  Chase's  intelligence,  and  presumed  vera- 
city, could  make  and  publish  such  a  statement  as  this,  we  cannot 
conceive,  and  we  regard  it  as  a  pure  fiction.  No  well-informed 
person  could  have  entertained  such  a  belief,  for  he  must  have 
known  that  bank  notes  had  been  issued  as  currency  by  State 
banking  institutions  before  the  formation  of  the  Constitution  of 
the  United  States,  and  that  such  notes  had  continued  to  be 
issued  by  those  same  banking  institutions  down  to  the  very 
moment  when  Mr.  Chase  made  this  singular  observation.  The 
authority  of  the  States  to  charter  banks  with  this  privilege 
had  been  recognized  by  the  Supreme  Court  in  the  case  of 
Briscoe  v.  Bank  of  Kentucky,  decided  in  1837  and  reported  in 
11  Peters,  257. 

Mr.  Chase  suggests  that  bank  notes  intended  to  circulate  as 
currency  are  forbidden  by  that  clause  of  the  Constitution  (Article 
1,  section  10)  which  provides  that  "no  State  shall  emit  bills  of 
credit."  He  appears  to  have  supposed  that  the  circulating  notes 
of  State  banks  belonged  to  the  category  of  the  "  bills  of  credit " 
there  referred  to,  and  could  not  be  authorized  by  State  legisla- 
tion, yet  might  be  so  authorized  in  the  case  of  national  banks  by 
Federal  legislature.  He  must  have  forgotten  that  the  Supreme 
Court,  in  the  case  just  cited,  had  determined  that  the  notes  of 
State  banks  issued  for  circulation  as  currency  were  not  bills  of 
credit  at  all,  within  the  meaning  of  the  Constitutional  prohibi- 
tion, but  were  within  the  control  of  the  States  as  fully  after 
the  formation  of  the  Constitution  as  they  had  been  previously. 
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Mr.  Chase  then  says  :  — 

"  It  is  too  clear  to  be  reasonably  disputed  that  Congress,  under 
its  Constitutional  powers  to  lay  taxes,  to  regulate  commerce,  and 
to  regulate  the  value  of  coin,  possesses  ample  authority  to  control 
the  credit  circulation  which  enters  so  largely  into  the  transac- 
tions of  commerce  and  affects  in  so  many  ways  the  value  of  coin." 

We  see  no  force  in  this  reasoning  of  Mr.  Chase,  and  think  it 
entirely  fails  to  sustain  his  proposition  or  contention.  His 
proposition  is  that  Congress  has  power  to  commit  the  Federal 
government  to  the  issue  and  redemption  or  payment  of  circu- 
lating notes  issued  by  the  national  banks  chartered  by  it. 

This  we  deny.  We  do  not  question  in  the  least  the  right  of 
national  banks  to  issue  their  notes  for  currency  so  long  as  the 
responsibility  of  providing  for  the  payment  of  those  notes  rests 
with  the  banks  and  them  alone.  What  we  deny  is  that  the  Federal 
government  has  any  Constitutional  right  or  power  to  engage  in 
any  way  in  the  business  of  banking  through  institutions  of  its  own 
creation  or  otherwise,  so  far  as  to  make  itself  liable  for  the  re- 
demption of  the  notes  or  bills  of  such  institutions,  and  thereby 
subject  itself  to  loss  to  be  made  good  by  taxation.  No  such 
proceeding  as  this  was  ever  proposed  or  contemplated  as  legiti- 
mate by  any  one  before  Mr.  Chase's  time,  so  far  as  we  have  been 
able  to  learn,  and  when  he  cites  the  power  of  Congress  to  lay 
taxes,  to  regulate  commerce,  and  to  regulate  the  value  of  coin,  as 
authority  for  his  opinion,  he  seems  to  us  to  be  confounding 
matters  which  have  no  connection  with  each  other. 

We  concede  the  right  of  Congress  to  charter  national  banks 
with  the  usual  banking  powers,  including  the  issue  of  circu- 
lating notes,  involving  no  responsibility  on  the  part  of  the  Fed- 
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eral  government  for  their  payment  or  redemption.  This  was 
so  decided  in  the  case  of  McCulloch  v.  Maryland,  above  re- 
ferred to,  and  was  there  put  upon  grounds  entirely  different 
from  those  mentioned  or  referred  to  by  Mr.  Chase.  Mr.  Chase's 
argument  seems  to  be,  that  whatever  power  has  been  given  to 
Congress  in  regard  to  coin,  or  currency  in  the  form  of  coin, 
is  also  given  to  it  over  a  circulating  medium  or  currency  con- 
sisting of  bank  notes  or  credit  money,  so  called.  Now  this  is 
simply  to  beg  the  question,  and  to  take  it  for  granted,  that  what 
the  Constitution  includes  or  refers  to  as  money,  is  money  of  some 
other  kind  than  that  made  from  a  metallic  material. 

Against  any  such  inference  as  this,  drawn  by  Secretary  Chase 
in  December,  1861,  we  beg  leave  to  cite  the  opinion  and  de- 
cision of  Chief  Justice  Chase  in  Hepburn  v.  Griswold,  nine 
years  later,  when  he  seems  to  have  undergone  a  considerable 
change  of  mind. 

Secretary  Chase,  in  December,  1861,  seemed  to  suppose  that 
when  the  framers  of  the  Constitution  used  the  term  "  coin " 
or  "  money "  they  included  or  meant  to  include  "  currency," 
with  whatever  that  term  implies. 

No  such  word  as  "  currency "  occurs  anywhere  in  the  United 
States  Constitution.  The  only  kind  of  money  there  mentioned 
or  referred  to  is.  that  in  the  form  of  coin. 

The  reasoning  of  the  Secretary,  therefore,  in  which  he  bases 
the  constitutionality  of  the  national  bank  notes  upon  the  ground 
of  the  power  of  Congress  to  furnish  a  paper  money  currency 
as  incidental  to  the  coinage  power,  is  directly  contrary  to  well- 
known  facts,  and  must  therefore  be  erroneous. 
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The  attempt  of  the  Secretary  to  show  that  Congress  has  power 
to  authorize  the  issue  by  banks  of  paper  money  as  incidental 
to  its  power  of  regulating  commerce  is  not  less  strange  and 
visionary.  Commerce,  in  its  broad  sense  of  international  trade, 
could  not  by  possibility  be  conducted  in  any  other  currency  than 
one  of  gold  or  silver,  and  this  was  no  less  true  in  1789  than 
it  is  to-day. 

We  are  not  questioning  the  power  of  Congress  to  charter 
banks  to  issue  paper  money.  We  are  simply  endeavoring  to 
show  the  fallacy  of  the  reasoning  of  Secretary  Chase,  when  he 
attempts  to  show  that  Congress  may  lawfully  create  national 
banks  for  the  purpose  of  furnishing  a  circulation  of  paper 
money  which  is  not  redeemable  in  gold  and  silver,  and  at  the 
same  time  make  the  government  responsible  for  such  notes. 
The  old  United  States  banks,  chartered  respectively  in  1791 
and  1816,  were  allowed  to  issue  only  such  notes  as  were  re- 
deemable in  gold  and  silver  coin.  No  one  before  Secretary 
Chase  ever  proclaimed  that  the  United  States  could  charter 
banks  with  power  to  issue  notes  for  circulation  as  currency 
which  were  not  redeemable  in  coin  (gold  or  silver),  and  yet 
this  is  just  what  Secretary  Chase  seems  to  have  accomplished 
when  he  brought  the  national  banks  into  existence,  or  procured 
them  to  be  chartered,  as  he  did,  with  circulating  notes  fur- 
nished by  the  government  itself  and  redeemable  in  United  States 
notes.  This  is  one  of  the  features  of  these  banking  institu- 
tions which  is  not  in  harmony  with  the  provisions  of  the  United 
States  Constitution,  as  we  understand  those  provisions. 

We  deem  the  National  Currency  Act  unconstitutional,  be- 
cause it  undertakes  to  authorize  the  Federal  government  to 
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become  a  party  to,   or  participate  in  the  issue  of  a  bank  note 
circulation,  which  has  no  specie  or  coin  basis  whatever. 

In  this  respect  the  Bank  Act  is,  as  we  say,  repugnant  to 
the  United  States  constitution  in  two  respects  :  First,  in  legal- 
izing money  which  has  no  coin  or  specie  basis ;  and  second, 
in  committing  the  United  States  to  a  liability  for  the  payment 
or  redemption  of  their  circulating  notes,  when  the  banks  fail 
to  do  this. 

IX. 

PEACTICAL   OBJECTIONS   TO   THE   NATIONAL   BANKS. 

THE  National  Banking  Act  was  passed  thirty  years  ago.  The 
chief  if  not  sole  object  of  its  framers  was  to  secure  the  assistance 
of  the  banks  in  creating  a  demand  for  and  effecting  a  sale  of  the 
bonds  and  legal  tender  notes  of  the  government,  and  thereby  of 
raising  the  money  necessary  for  carrying  on  the  war.  For  this 
purpose  it  was  admirably  well  contrived  and  adapted  and  proved 
very  efficient  and  successful. 

The  previously  existing  banks  created  by  the  States  had  been 
established  for  the  purpose  of  furnishing  a  circulating  medium  of 
bank  notes  to  take  the  place  of  real  money  and  serve  as  its  repre- 
sentative, and  in  order  to  do  this  it  was  considered  necessary  and 
indispensable  that  the  bank  notes  should  be  convertible  into  or 
redeemable  in  coin  or  specie.  It  was  conceded  by  all,  in  time  of 
peace,  that  no  system  of  bank  note  circulation  was  sound  and 
reliable  unless  the  notes  were  made  redeemable  in  coin  or  specie 
of  the  same  nominal  value.  It  was  not  possible  in  1863  to  ob- 
serve this  rule  of  sound  banking  in  the  United  States.  The  then 
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existing  State  banks,  with  one  or  two  exceptions,  had  either  sus- 
pended specie  payments  or  withdrawn  their  circulating  notes,  and 
gold  was  no  longer  in  use  as  money,  but  was  sold  as  a  commodity 
at  a  high  premium  above  its  coinage  value.  The  national  banks, 
therefore,  were  to  be  furnished  by  the  government  with  circu- 
lating notes  secured  by  a  deposit  of  government  bonds,  and  these 
notes  were  made  redeemable  in  the  legal  tender  notes  of  the 
government,  and  not  in  coin  or  specie. 

This  was  in  reality  going  back  to  the  bills  of  credit  or  Conti- 
nental money  of  revolutionary  times,  and  making  that  description 
of  money  a  basis  for  banking.  The  authors  of  the  scheme  re- 
garded it  as  temporary,  and  justified  at  the  time  only  as  a  war 
measure. 

Mr.  Chase  so  expressed  himself  in  his  report  as  Secretary  of 
the  Treasury,  December,  1862.  He  there  says  :  — 

"  The  Secretary  recommends  ...  no  mere  paper  money  scheme, 
but  on  the  contrary  a  series  of  measures  looking  to  a  safe  and 
gradual  return  to  gold  and  silver  as  the  only  permanent  basis, 
standard,  and  measure  of  value  recognized  by  the  Constitution." 

No  banking  system  which  is  based  on  "  fiat  money  "  can  be 
considered  sound  or  safe,  and  Mr.  Chase  concedes  this.  Banks 
of  issue  are  intended  to  perform  two  kinds  of  service  "for  the 
public.  One  is  to  combine  the  capital  of  individuals  and  to  loan 
it  to  the  public  on  interest ;  the  other  is  to  furnish  the  public 
with  notes  for  circulation  as  money,  and  thus  facilitate  ex- 
changes for  which  coin  might  be  found  insufficient  or  less  con- 
venient. 

In  order  to  satisfactorily  perform  these  two  functions  it  is 
necessary  that  the  banks  should  be  possessed  of  capital,  and  that 
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the  capital  owned  by  them  should  be  kept  well  in  hand  and 
capable  of  being  converted  into  such  money  as  the  purposes  of 
trade  and  commerce  require.  The  national  bank  system  pays 
little  or  no  regard  to  these  considerations.  As  banks  of  issue 
they  are  required  to  invest  their  capital  in  United  States  bonds, 
and  to  get  circulating  notes  of  less  amount  than  the  par  value  of 
the  bonds  purchased.  If  this  method  were  pursued  as  to  the 
whole  capital  of  the  banks  and  it  were  invested  wholly  in  circulating 
notes,  the  banks  would,  after  getting  their  circulating  notes  from 
the  government,  have  less  money  to  loan  than  they  had  before 
purchasing  the  bonds,  and  no  gain  would  result  to  the  banks,  but 
the  public  would  have  the  benefit  or  use  of  the  circulating  notes 
and  the  banks  would  also  have  to  pay  a  tax  of  one  per  cent. 'upon 
the  amount  of  the  notes. 

For  this  reason  or  some  other  the  national  banks  have  not  seen 
fit  to  place  much  of  their  capital  in  the  form  of  circulating 
notes. 

It  appears  from  the  last  report  of  the  comptroller  of  the  cur- 
rency (October,  1892)  that  the  aggregate  capital  of  all  the 
national  banks  then  was  1686,573,015,  while  their  circulating 
notes  then  outstanding  were  only  1143,423,298.  So  that  only 
twenty-one  per  cent,  of  their  capital  is  used  to  furnish  the  public 
with  circulating  notes,  or  only  one  fifth  as  much  as  might  be  so 
used.  It  thus  appears  that  the  national  banks  as  now  conducted 
furnish  the  public  with  only  one  fifth  of  the  amount  of  circulating 
notes  which  might  be  furnished  by  them  if  they  desired  to  issue 
such  notes  to  the  extent  authorized  by  law,  and  that  the  same 
capital  if  invested  in  specie  as  was  formerly  required  by  the 
banking  laws  of  some  of  the  States  would  have  yielded  a  circula- 
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tion  fourteen  times  as  large,  with  a  specie  reserve  of  thirty-three 
and  one  third  per  cent,  behind  it. 

It  cannot  be  true  that  our  present  scarcity  of  currency  is  owing 
to  a  deficiency  in  the  volume  of  the  circulating  medium.  That 
volume,  if  the  deposits  of  the  national  banks  are  included,  is  much 
larger  than  ever  before.  It  amounts,  as  nearly  as  we  can  learn, 
to  as  much  as  $3,945,000,000,  consisting  of  bank  notes  and  de- 
posits $1,908,846,282,  of  United  States  notes  and  silver  certificates 
$817,750,000,  gold  and  silver  coin,  as  estimated  by  acting  director 
of  the  mint  Preston,  $1,219,000,000.  This  is  supposed  to  have 
been  the  currency  condition  of  the  country  before  the  present 
monetary  panic.  As  a  consequence  of  this  panic  or  distrust  the 
bank  deposits  have  been  greatly  reduced,  and  other  money  exten- 
sively hoarded.  This  probably  was  not  occasioned  so  much  by  a 
distrust  of  the  banks  as  by  an  apprehension  that  the  government 
might  not  be  able  to  prevent  the  currency  from  coming  upon  a 
silver  basis,  so  far  at  least  as  the  banks  were  concerned  ;  in  which 
event  it  would  be  desirable  to  hold  one's  funds  in  hand  rather 
than  leave  them  in  bank ;  a  mode  of  reasoning  not  far  from  cor- 
rect. We  are  now  experiencing,  not  a  deficiency  of  currency,  but 
merely  a  disappearance  or  hoarding  of  it  from  fright.  It  will  re- 
appear as  soon  as  the  alarm  is  dispelled,  and  not  till  then. 


HOW  THE  UNITED   STATES  MAY  AVOID   FINANCIAL  PERILS. 

ONE  way  to  dispel  the  present  currency  panic  would  be  for  the 
government  to  go  into  the  market  as  a  purchaser  of  gold  to  be 
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maintained  as  a  reserve  for  meeting  its  paper  obligations  of  up- 
wards of  $800,000,000,  including  the  silver  certificates.  What 
would  be  the  effect  of  such  a  move  as  this  is  very  uncertain.  It 
might  produce  the  very  result  it  would  be  intended  to  avoid, 
namely,  that  of  carrying  the  price  of  gold  to  a  premium  as 
measured  by  the  paper  money  standard  of  this  country. 

"When  the  government  had  been  committed  by  the  Sherman 
Act  to  a  declaration  of  its  policy  of  maintaining  at  its  own  cost 
the  position  that  sixteen  parts  by  weight  of  silver  were  and  should 
continue  to  be  equal  in  value  to  one  part  of  gold,  it  was  put  in 
great  financial  peril,  a  peril  in  all  probability  greatly  beyond  the 
anticipation  of  the  members  of  the  Fifty-first  Congress  who  passed 
that  Act. 

The  government  liabilities  now  outstanding  and  to  be  met  in 
gold  (as  it  admits)  exceed  $800,000,000;  and  five  eighths  of 
these,  consisting  of  greenbacks  and  treasury  notes  issued  in  pur- 
chasing silver,  are  to  be  kept  afloat  permanently.  By  reason  of 
this  fact  the  government  may  have  to  redeem  them  in  gold,  not 
once  only  but  often  ;  just  as  often  as  the  merchants  having  occa- 
sion to  pay  their  foreign  creditors  shall  go  to  the  United  States 
Treasury  with  these  notes  and  ask  for  the  gold  on  them. 

The  repeal  of  the  silver  purchase  clause  of  the  Sherman  Act 
will  not  take  any  part  of  this  load  from  the  shoulders  of  the 
government. 

The  only  possible  way  for  the  government  to  extricate  itself 
fully  and  finally  from  this  peril  is  by  the  retirement  and  payment 
or  withdrawal  of  the  greenback  notes,  as  was  provided  or  intended 
by  the  Kesumption  Act.  This  was  interdicted  by  the  Act  of  May 
31,  1878. 
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Congress  could  now  pass  a  funding  Act,  and  thus  convert  the 
greenback  notes  into  long  bonds,  which  bonds  might  be  used  as  a 
basis  for  bank-notes,  and  thus  prevent  any  contraction  of  the  cur- 
rency, so  much  dreaded.  This  is  what  should  be  done,  but  is  not 
likely  to  be  done. 

Assuming  that  Congress  will  not  retire  the  greenback  notes, 
it  might  take  away  their  legal  tender  power,  and  repeal  so  much 
of  the  banking  law  as  permits  the  banks  to  use  greenbacks  as  a 
reserve,  and  require  the  banks  to  hold  a  specie  reserve. 

If  the  banks  were  required  to  keep  a  reserve  in  coin  or  specie 
instead  of  legal  tender  notes,  the  merchants  could  obtain  through 
them  the  gold  required  for  shipment  abroad,  and  the  United 
States  Treasury  would  not  be  subjected,  as  now,  to  a  loss  of  gold  to 
be  sent  abroad.  It  is  chiefly  through  a  demand  for  gold  for  pay- 
ments to  foreign  creditors  that  the  gold  reserve  of  the  government 
is  now  endangered.  This  trade  demand  should  be  supplied  wholly 
by  the  banks,  and  would  be  so  supplied  at  this  time  by  State 
banks,  as  formerly,  if  those  banks  had  been  allowed  to  continue 
their  business  as  authorized  by  their  respective  charters. 

These  State  banks  have  been  practically,  though  not  in  terms, 
deprived  by  the  Federal  government  of  the  right  of  issuing  circu- 
lating notes,  which  was  their  chief  end  and  aim  and  source  of 
gain.  This  has  been  done  under  the  false  pretense  that  the  cur- 
rency or  circulation  furnished  by  the  State  banks  was  not  sound  and 
reliable,  and  that  it  was  both  the  right  and  duty  of  the  Federal 
government  to  see  to  it  that  the  people  should  have  a  sound  circu- 
lating medium  and  to  make  provision  in  its  own  way  for  this. 

In  a  speech  of  President  Harrison,  at  Albany  (August  18, 
1891),  he  said:— < 
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"  The  general  government  is  charged  with  certain  functions, 
in  which  the  people  have  a  general  interest.  Among  these  is 
the  duty  of  providing  for  our  people  the  money  with  which  its 
business  transactions  are  conducted."  .  . 


This  doctrine,  and  the  practice  of  the  United  States  since  1861 
based  thereon,  is,  as  we  believe,  not  only  contrary  to  the  funda- 
mental theory  of  our  Federal  government,  but  is  inconsistent  with 
the  theories  and  practices  of  governments  generally,  and  seems  to 
rest  upon  the  impression  that  governments  have  the  faculty  of 
bringing  money  into  existence  at  their  will  and  pleasure  without 
other  cost  than  that  of  printing  and  issuing  notes.  We  find  no 
warrant  in  our  Constitution  for  providing  the  government  with 
money  for  any  purpose  except  by  the  process  of  taxation,  and  if 
the  government  may  tax  the  people  for  the  purpose  of  providing 
itself  with  means  of  supplying  the  currency  requirements  of  that 
same  people,  why  may  it  not  tax  them  for  a  supply  of  food  ?  and 
how  much  better  off  should  we  be  if  fed  by  government  through 
taxation  than  if  we  paid  for  our  food  directly  in  the  first  in- 
stance ? 

We  have,  however,  referred  to  this  subject  in  a  preceding  part 
of  this  paper,  and  endeavored  to  show  that  making  currency  out 
of  any  material,  furnished  by  and  at  the  expense  of  the  govern- 
ment, is  not  one  of  the  legitimate  functions  of  our  Federal  govern- 
ment, unless  our  Constitution  has  been  modified  by  certain  recent 
decisions  of  our  Supreme  Court. 


XI. 

REMOVAL   OF  DISCRIMINATING  TAX   ON   STATE  BANKS. 

IT  is  not  to  be  expected  or  desired,  under  present  financial 
conditions,  that  there  should  be  any  legislation  calculated  to 
interfere  with  or  embarrass  the  existing  national  banks.  They 
are  rendering  excellent  service  in  many  respects,  though  they  fail 
utterly  to  meet  the  paper  money  currency  requirements  of  the 
country  and  must  always  fail  in  this  respect,  because  they  were  not 
intended  to  meet  that  want  to  any  considerable  extent.  We  have 
already  pointed  out  how  the  national  banks  are  no  longer  banks 
of  issue  as  to  more  than  twenty-one  per  cent,  of  their  capital,  and 
have  become  banks  of  discount  and  deposit  as  to  four  fifths  of  their 
capital.  No  change  of  the  national  system  in  this  respect  or  any 
other  is  probable  or  desirable  just  now.  Congress  is  powerless  to 
furnish  relief  unless  by  further  resort  to  the  old  feat  of  manu- 
facturing fiat  money  on  the  printing-press.  Fortunately  there  is 
no  danger  of  this  kind  threatening  us  at  this  moment. 

We  can  see  but  one  way  of  escape  from  our  present  currency 
famine,  and  that  is  through  the  agency  of  the  State  banks.  They 
were  practically  suppressed  as  issuers  of  circulating  notes  by  the 
Act  of  March  3,  1865,  by  which  a  tax  of  ten  per  cent,  was  im- 
posed by  the  United  States  upon  the  amount  of  their  circulating 
notes.  The  national  bank-note  circulation  is  taxed  only  one  per 
cent. 

Here  is  a  practical  monopoly  of  the  business  of  issuing  notes 
for  circulation  in  this  country  conferred  upon  the  national  banks  ; 
they  have  enjoyed  this  monopoly  for  twenty-eight  and  one  half 
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years  and  have  failed  utterly  to  meet  the  requirements  of  the  pub- 
lic in  that  respect.  The  public  in  the  mean  time  has  been  deprived 
of  the  accommodation  which  the  State  banks  would  have  afforded, 
and  the  national  banks  have  not  availed  of  the  opportunity 
afforded  them  for  serving  the  public  to  any  considerable  extent. 

It  is  the  duty  of  Congress  to  put  an  end  to  the  legal  and  moral 
wrong  of  this  unjust  tax  at  the  first  possible  moment.  As  soon 
as  this  is  done,  and  State  banking  corporations  and  individual 
banking  companies  shall  be  allowed  to  enjoy  the  rights  and  privi- 
leges conferred  on  them  by  their  respective  States,  and  not  within 
the  legitimate  authority  of  the  Federal  government  either  to  give 
or  take  away,  there  will  be  as  many  bank-notes  in  circulation  as 
are  called  for  by  the  public.  The  idea  that  the  States  are  less 
capable  than  the  United  States  of  framing  safe  and  sound  bank- 
ing laws  is  an  absurdity,  and  not  less  absurd  than  that  other  idea 
often  expressed  that  State  banks  would  not  now  have  suitable 
capital  and  be  honestly  and  skillfully  managed,  because  forty  years 
ago  such  banks  in  sparsely  settled  parts  of  the  country  were  de- 
ficient in  both  these  respects. 

Our  Chicago  of  to-day  was  forty  years  ago  one  of  the  frontier 
towns  and  the  scene  of  so-called  "  wild-cat "  banking  of  that 
period.  Times  have  changed  since  then,  and  we  must  not  allow 
prejudices  or  remembrances  of  this  character  to  control  our 
judgment  respecting  present  conditions.  The  State  banks  were 
"  scotched,  not  killed  "  by  the  legislation  of  the  war  period  for  war 
purposes.  Of  these  institutions,  however,  3191  still  survived  in 
1891-92  as  banks  of  discount  and  deposit,  with  a  capital  of 
1233,751,171,  and  circulating  notes  of  only  1137,232. 

If  the  restriction  imposed  by  the  United  States  in  regard  to 
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circulating  notes  is  removed,  these  banks  alone  will  furnish  many 
times  as  large  a  circulating  medium  as  is  now  furnished  by  the 
national  banks  with  three  times  as  much  capital,  and  other  State 
banks  will  come  into  existence  speedily,  so  as  to  leave  no  doubt 
of  a  sufficient  supply  of  paper  money  for  which  the  United  States 
treasury  will  have  no  responsibility  whatever,  as  in  case  of  the 
national  bank  notes. 

It  is  now  proposed  at  Washington,  according  to  the  news- 
papers, after  repealing  the  purchase  clause  of  the  Sherman  Act, 
to  avail  of  another  clause  of  that  Act  (section  3),  which  provides 
that  "  any  gain  or  seigniorage  arising  from  such  coinage  shall 
be  accounted  for  and  paid  into  the  Treasury"  and  under  that 
clause  to  bring  into  existence  about  50,000,000  of  silver  dollars, 
from  the  profit  supposed  to  have  arisen  or  accrued  to  the  United 
States  from  its  speculations  in  bullion.  Attorney-General  Miller 
gave  his  legal  opinion  to  the  last  administration  that  this  course 
would  be  legitimate. 

No  man  of  common  sense  can  fail  to  see  that  such  a  gain  or 
profit  as  this  is  imaginary  and  not  real,  and  must  continue  so 
until  the  dollars  coined  by  the  government  shall  have  been  finally 
disposed  of  at  their  overvalued  rates,  and  that  this  is  not  possible 
so  long  as  the  government  is  bound  to  take  back  the  same  coin 
at  the  overvalued  rating,  as  it  claims  to  be  ready  to  do  by  substi- 
tuting gold  coin. 

The  United  States  government,  in  1890,  found  itself  in  posses- 
sion of  about  300,000,000  silver  dollars  at  a  cost  much  above 
their  bullion  value.  These  silver  dollars,  now  locked  up  in  the 
Treasury  vaults,  are  living  witnesses  to  the  folly  of  Congress  in 
attempting  to  boom  silver  by  the  fiat-money  process.  Congress 
then  (1890)  pledged  the  government  to  make  all  silver  dollars 
equal  in  value  to  gold  dollars.  To  carry  out  this  pledge  or 
promise  as  to  its  §328,666,504  silver  certificates  outstanding 
would  now  cost  1140,000,000. 

What  then  becomes  of  this  pretended  large  profit  or  seigniorage 
which  the  government  is  said  to  have  realized  from  buying  silver 
bullion  at  one  price  and  marking  up  its  value  in  the  form  of  coin? 
The  people  do  not  wish  to  be  obliged  to  listen  to  any  such  non- 
sense as  this. 


NOTE. 

We  have  in  the  foregoing  paper  attempted  among  other  things  to  show  that 
Congress  under  its  coinage  power  or  as  incidental  thereto  is  not  authorized  to 
provide  a  national  currency  of  paper  money,  much  less  to  monopolize  the  crea- 
tion of  such  a  circulating  medium,  and  to  suppress  State  banks  under  the  guise 
of  laying  and  collecting  taxes  for  the  support  of  the  government.  In  this  dis- 
cussion we  have  referred  to  the  cases  of  Hepburn  v.  Griswold,  decided  January 
31,  1870,  and  Knox  v.  Lee,  decided  May  1, 1871,  in  the  first  of  which  the  Legal 
Tender  Act  was  held  unconstitutional  as  the  creation  of  lawful  money,  and  in 
the  second  of  which  the  exact  contrary  was  held,  after  the  retirement  of  one  of 
the  old  judges  and  the  appointment  of  two  new  judges  upon  the  bench  of  the 
Supreme  Court. 

On  the  14th  of  January,  1875,  Congress  passed  the  Resumption  Act  direct- 
ing the  Secretary  of  the  Treasury  to  redeem,  on  and  after  January  1,  1879,  all 
the  United  States  legal  tender  notes  then  outstanding.  On  the  31st  day  of 
May,  1878,  or  eight  months  before  the  Resumption  Act  was  to  take  effect,  the 
Greenback  party  succeeded  in  procuring  the  passage  by  Congress  of  an  Act 
for  practically  superseding  the  Resumption  Act  by  requiring  that  these  notes 
should  be  reissued  by  the  government  as  fast  as  redeemed,  and  kept  in 
circulation  permanently. 

The  public,  however,  had  generally  regarded  the  issue  of  paper  money  by  the 
government  as  lawful  only  as  a  war  measure,  and  questioned  the  right  of  Con- 
gress to  make  lawful  money  out  of  paper  in  time  of  peace.  A  new  question 
was  therefore  presented,  and  both  the  advocates  and  the  opponents  of  the  paper 
money  issues  of  the  government  desired  to  get  the  opinion  of  the  Supreme 
Court  upon  it,  though  the  greenbacks  were  then  of  equal  value  with  coin. 
An  amicable  or  fictitious  suit  was  brought  for  this  purpose  and  taken  to  the 
Supreme  Court  for  decision,  and  is  reported  in  110  U.  S.  447,  the  parties 
being  Juilleard  as  plaintiff  and  Greenman  as  defendant. 

We  make  the  following  extract  from  the  opinion  of  the  Court  in  that 
case  :  — 

"  Congress,  as  the  Legislature  of  a  sovereign  nation,  being  expressly  em- 
powered to borrow  money  on  the  credit  of  the  United  States,  and  to 

coin  money  and  regulate  the  value  thereof  and  of  foreign  coin,  and  being 
clearly  authorized,  as  incidental  to  the  exercise  of  those  great  powers,  to  emit 
bills  of  credit,  .  .  .  and  provide  a  national  currency  for  the  whole  people  in 
the  form  of  coin,  treasury  notes,  and  national  bank  bills  ;  and  the  power  to 
make  the  notes  of  the  government  a  legal  tender  in  payment  of  private  debts 
being  one  of  the  powers  belonging  to  sovereignty,  in  other  civilized  nations,  and  not 
expressly  withheld  from  Congress  by  the  Constitution,  we  are  irresistibly  im- 
pelled to  the  conclusion  "  that  the  Act  of  May  31st,  1878,  chap.  146,  is  Consti- 
tutional and  valid. 

We  do  not  criticise  this  decision  as  claiming  for  Congress  power  to  issue 
paper  money  in  time  of  peace  as  well  as  of  war,  and  as  holding  such  power 
to  be  incidental  to  the  express  powers  of  Congress  of  taxation,  borrowing 
money,  or  coining  money.  This  had  been  already  decided  in  1871,  in  the 
cases  of  Knox  v.  Lee  and  Parker  v.  Davis.  But  so  far  as  the  Court  in  this 
opinion  undertook  to  confer  on  Congress  a  power  of  creating  paper  money  from 
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the  fact  that  the  exercise  of  this  power  pertained  to  sovereignty  and  was 
according  to  the  usage  of  other  governments,  we  consider  the  decision  as  extra- 
judicial  and  entirely  outside  the  issues  presented  in  the  case. 

Our  Federal  government  derives  all  its  powers  from  a  written  Constitution, 
and  the  legislative  usages  of  other  governments,  wielding  arbitrary  or  un- 
limited powers,  cannot  possibly  furnish  us  with  any  rule  or  guide  for  interpret- 
ing our  Constitution. 

If  however  it  were  true  that  the  English  government  under  its  unwritten 
constitution  had  assumed  to  itself,  not  only  the  power  of  issuing  a  paper  cur- 
rency but  of  monopolizing  the  exercise  of  such  a  power,  as  Congress  has  done 
in  this  country,  we  should  not  deny  that  it  would  have  some  bearing  on  the 
question,  notwithstanding  the  difference  between  the  respective  legislative 
powers  of  Parliament  and  of  Congress. 

We  desire  therefore  in  this  connection  to  call  attention  to  the  fact  that  the 
English  government  has  never  issued  a  paper  money  currency  of  its  own  crea- 
tion and  has  never  allowed  this  to  be  done  for  it  by  any  institution. 

This  general  subject  was  before  the  House  of  Commons  in  considering  the 
Bank  of  England  charter.  In  the  course  of  a  discussion,  May  6,  1844,  Sir 
Robert  Peel,  then  First  Lord  of  the  Treasury,  said  :  — 

"  Some  have  contended,  and  I  am  not  one  to  deny  the  position,  that  if  we 
had  a  new  state  of  society  to  deal  with,  the  wisest  plan  would  be  to  claim  for 
the  state  the  exclusive  issue  of  promissory  notes,  as  we  have  claimed  for  it  the 
exclusive  privilege  of  coinage.  They  consider  that  the  state  is  entitled  to  the 
whole  profits  derived  from  that  which  is  the  representative  of  coin,  and  that 
if  the  state  had  the  exclusive  power  of  issuing  paper  there  would  be  established 
a  controlling  power  which  would  insure  as  far  as  possible  an  equilibrium  in 

the  currency If  we  disturb  that  which  is  established,  let  us  have  some 

good  practical  reason  for  the  change." 

With  the  exception  of  the  United  States,  Russia  and  Sweden  as  we  under- 
stand are  the  only  countries  in  which  the  capital  or  means  of  carrying  on  the 
banking  or  paper  money  business  is  furnished  by  the  government. 

Neither  England,  France,  or  Germany  engages  directly  in  the  banking  busi- 
ness ;  they  only  grant  charters  or  cpncessions  to  corporations  for  doing  this. 

Our  chief  practical  objection  to  the  national  banks  as  means  of  supplying  a 
currency  of  circulating  notes  is  that  they  have  hitherto  failed  to  do  this  in 
sufficient  amount,  and  must  fail  in  the  future,  by  reason  of  the  fact  that  a  small 
proportion  (only  one  fifth)  of  their  capital  is  now  employed  in  that  way,  and 
if  their  whole  capital  were  so  employed,  the  circulating  notes  issued  would  be 
less  in  amount  than  the  capital  by  ten  per  cent.,  as  the  law  now  stands.  If  an 
equal  amount  of  capital  were  held  by  State  banks  and  invested  in  specie,  as 
before  the  war,  these  banks  could  safely  issue  circulating  notes  to  three  times 
the  amount  of  their  capital  so  invested,  and  it  would  be  their  policy  to  do  this, 
instead  of  becoming  banks  of  discount  and  deposit  like  the  national  banks.  In 
that  way  the  State  banks  with  an  equal  capital  would  furnish  circulating  notes 
to  fifteen  times  the  amount  of  the  note  circulation  of  the  national  banks  as  it 
stood  in  October  last. 
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